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EXECUTIVE COMMITTEE MEETING TO CON-
SIDER THE NOMINATIONS OF EVAN WAL-
LACH, TO BE U.S. CIRCUIT JUDGE FOR THE
FEDERAL CIRCUIT; DANA CHRISTENSEN, TO
BE U.S. DISTRICT JUDGE FOR THE DIS-
TRICT OF MONTANA; CATHY BENCIVENGO,
TO BE U.S. DISTRICT JUDGE FOR THE
SOUTHERN DISTRICT OF CALIFORNIA; GINA
MARIE GROH, TO BE U.S. DISTRICT JUDGE
FOR THE NORTHERN DISTRICT OF WEST
VIRGINIA; AND MARGO BRODIE, TO BE U.S.
DISTRICT JUDGE FOR THE EASTERN DIS-
TRICT OF NEW YORK

WEDNESDAY, SEPTEMBER 7, 2011

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC

The Committee met, pursuant to notice, at 2:33 p.m., Room SD-
226, Dirksen Senate Office Building, Hon. Sheldon Whitehouse pre-
siding.

Present: Senators Franken, Schumer, Feinstein, and Grassley.

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S.
SENATOR FROM THE STATE OF RHODE ISLAND

Senator WHITEHOUSE. This hearing will come to order. We have
a number of nominees for Federal court to consider today and we
have a number of colleagues who are here to make introductions,
and I will call on my colleagues in the following order. I'll start
with Senator Baucus and Senator Feinstein, and then Senator
Tester, then Senator Manchin, unless the Majority Leader comes,
in which case he will be next.

[Laughter.]

Senator WHITEHOUSE. Senator Baucus, would you care to pro-
ceed?

o))
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PRESENATATION OF DANA CHRISTENSEN, NOMINEE TO BE
U.S. DISTRICT JUDGE FOR THE DISTRICT OF MONTANA BY
HON. MAX BAUCUS, A U.S. SENATOR FROM MONTANA

Senator BAucuUS. Thank you very much, Senator. I appreciate it
very much. I am very please here today to introduce Dana
Christiansen as a nominee to serve as U.S. District Judge for the
District of Montana.

President Dwight D. Eisenhower once said, “The qualities of a
great man are vision, integrity, courage, understanding, the power
of articulation, and a profundity of character. One might also say
these are qualities of a great Federal judge. These, too, are the
qualities I consider when speaking of Dana Christiansen. It is a
personal pleasure to be able to introduce Dana to this Committee.
Dana will be introducing his family later in his testimony, but I
would like to personally congratulate Dana and his wife Stephanie
on this momentous occasion.

Dana is a fourth-generation Montanan. He was raised in Mis-
soula, Montana. He graduated from Stanford University in 1973,
and then received his law degree from the University of Montana
School of Law in 1976. Since graduating from law school, Dana has
commended the respect of other bar members throughout the State
of Montana.

In 1998, Dana and two of his partners formed a new firm in Kal-
ispell, Montana which specializes in civil defense, business law,
real estate, and estate planning. Dana has tried more than 50
trials in State and Federal courts. He has an active mediation and
arbitration practice and has represented many clients on a pro-
bono basis.

Both Dana and his firm have received the highest rankings from
Chambers USA, and Dana has been ranked as one of the top 75
lawyers in the northwestern United States by Super Lawyers over
the last decade. Dana is also a member of the American Board of
Trial Advocates and American College of Trial Lawyers. I cannot
say enough about Dana’s ability and commitment to justice.

Outside of the office, Dana is very active in his community. He
has been a member of the board of directors of his local Chamber
of Commerce, president of the Montana Defense Trial Lawyers As-
sociation, a member of the University of Montana School of Law
Board of Visitors, and a member of the faculty of the University of
Montana Advanced Trial Advocacy Program.

To ensure that the most ethical and qualified attorney is ap-
pointed as District Judge, I created an advisory selection panel
made up of five members with diverse legal backgrounds from
across our State and across party lines. My colleague, Senator Test-
er, very aggressively helped me in that endeavor.

The panel was charged with recommending an individual with a
breath of legal experience, ethics above reproach, sharp analytical
skills, superior writing skills, and respect for precedent. The panel
unanimously and enthusiastically recommended the nomination of
Dana Christiansen. Clearly, Dana has earned respect from all seg-
ments of the Montana legal community and I am certain that his
experience, leadership, and prudent will serve Montana as well.

Dana embodies those qualities President Eisenhower articulated
and the qualities that Montana, and America, need on the Federal
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bench: intellect, extensive experience in the courtroom, commit-
ment to public service, integrity, and respect for precedent and the
rule of law.

I must say as an aside, Mr. Chairman, I can think of nobody in
the State of Montana, or anybody else I have ever had the pleasure
to meet, who will do a better job in serving our country, especially
as a Federal judge, than Dana Christiansen.

Senator WHITEHOUSE. Thank you, Senator Baucus. That is high
praise, indeed, and of particular weight coming from you.

I will now turn to Senator Feinstein.

PRESENATION OF CATHY BENCIVENCO, NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF CALI-
FORNIA BY HON. DIANNE FEINSTEIN, A U.S. SENATOR FROM
THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman. I am
very pleased today to indicate my strong support for Judge Cathy
Ann Bencivengo, whom I recommended to the President for nomi-
fr‘1a‘cion to become a District Judge in the Southern District of Cali-
ornia.

Judge Bencivengo has been a U.S. Magistrate Judge in San
Diego for the last 6 years. In that time she has earned an out-
standing reputation among her colleagues on the bench and among
the lawyers who appear in her courtroom. She was recommended
to me by a bipartisan judicial screening Committee which I have
established in California, and this Committee reviews judicial can-
didates based on their legal skill, reputation, experience, tempera-
ment, and overall commitment to excellence.

Throughout the Committee process Judge Bencivengo set herself
apart as a person who would be a truly exceptional addition to the
District Court. She is a descendant of immigrants who came to
California through Ellis Island at the turn of the 20th century. She
was born in Teaneck, New Jersey. She wanted to be in public serv-
ice from an early age. Her father was involved in local politics and
her upbringing instilled in her a desire to serve the public.

She began her undergraduate career at Rutgers in New Jersey,
where she earned her Bachelor’s degree in Journalism and Political
Science in 1980. The following year she earned her Master’s degree
from Rutgers. From 1981 to 1984, she worked for a major Amer-
ican corporation, Johnson & Johnson, in New Brunswick, New Jer-
sey. She then attended the University of Michigan Law School,
where she excelled, graduated magna cum laude, and was inducted
into the Order of the Coif.

After law school she moved to San Diego, where she joined the
San Diego-based firm, Grey Carey, which later became part of a
major international law firm, DLA Piper, LLP. Soon after starting
work as an associate, she became a founding member of the firm’s
Patent Litigation Group. Her knowledge of patent law, which she
honed in law school and private practice, makes her a valued re-
source for colleagues and clients. She quickly rose through the
ranks of her firm.

In 2005 she was selected as the national co-chair of her firm’s
Patent Litigation Group, a role for which she managed a group of
70 patent attorneys—which, if you know patent attorneys, is a job
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in itself—around the country. Judge Bencivengo also worked to
protect one of the mainstays of American children’s literature, Dr.
Seuss, as the lead partner on trademark and copyright issues for
Dr. Seuss Enterprises.

In 2005, she became a Magistrate Judge, where she served as a
thoughtful jurist. Since her appointment, she has issued roughly
178 published opinions, over 190 reports and recommendations,
and over 1,800 orders on non-dispositive motions. Nearly 800 of
those orders involved felony criminal cases. A premier San Diego
criminal defense attorney described her as “seasoned, bright, re-
sponsive, fair, hardworking, and reflective”. I think that pretty
much does it.

In addition, her substantial expertise in patent law will be wel-
comed in the Southern District, which is part of a new Federal ju-
dicial program designed to assign more patent cases to judges who
are experts in the field of patent law. In short, Judge Bencivengo
will make a fine addition to the U.S. District Court, and I urge my
colleagues to support her nomination.

Thank you very much, Mr. Chairman.

Senator BAucuUS. Mr. Chairman, if I might be excused. I have a
matter I must urgently attend to.

Senator WHITEHOUSE. Of course. Of course.

Senator Baucus. But I urge you to report out——

Senator WHITEHOUSE. You were here with all of your—Senator
Baucus.

Senator BAUCUS [continuing]. Dana Christiansen very quickly.
Thank you.

Senator WHITEHOUSE. Since we're going by seniority and since
Senator Schumer has now arrived, let me call on Senator Schumer.
Of course, everyone is free to go on about their business once
they’ve concluded their statements.

PRESENTATION OF MARGO BRODIE, NOMINEE TO BE U.S. DIS-
TRICT JUDGE FOR THE EASTERN DISTRICT OF NEW YORK
BY HON. CHARLES E. SCHUMER, A U.S. SENATOR FROM THE
STATE OF NEW YORK

Senator SCHUMER. Thank you, Mr. Chairman. I'll be very brief.
I want to thank you for the opportunity to introduce yet another
gifted New Yorker to this Committee. Margo Brodie has been nomi-
nated by the President to serve on the Eastern District of New
York. I was pleased and proud to recommend her for this position
as someone who has chosen to make her home in this country, and
specifically in the neighborhood served by this court, and who has
already graced her community with outstanding and dedicated
service. Ms. Brodie was born in St. John’s Antigua. She and her
brother Euan were raised by a single mother with the help of her
mother’s parents and siblings.

After graduating from high school at the age of 16, she attended
St. Francis College in Brooklyn. She worked full-time, graduated
magna cum laude, went on to the University of Pennsylvania Law
School, where, in addition to work and her academic achievements,
she dedicated herself to improving Pen’s minority student recruit-
ment.
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After graduating from law school, Ms. Brodie worked for the New
York City Law Department for 3 years, where she learned how to
litigate cases. She spent 5 years at Carter, Ledyard & Milburn,
founded in 1854 and known for alums who include Franklin D.
Roosevelt.

Ms. Brodie returned to public service in 1999 by joining the U.S.
Attorney’s Office in the Eastern District, one of the preeminent
U.S. Attorney’s Offices in the Nation and one of the largest. She
rose to become Deputy Chief and then Chief of the General Crimes
Unit, where she trained more than half of the current AUSAs in
the Eastern District.

Since July 2010, she’s been the Deputy Chief of the Criminal Di-
vision, supervision all 100-plus criminal AUSAs in cases involving
public corruption, civil rights, business and security fraud, ter-
rorism, or organized crime, narcotics, and many other areas. She
has also lent her considerable talents to training prosecutors and
law enforcement officers on the rule of law in developing countries,
and spent 10 years in Nigeria as a legal advisor on behalf of DOJ’s
Overseas Training Program.

There is one other part of her lift story, perhaps the most impor-
tant, that I wanted to highlight in conclusion. In 1996, Ms. Brodie
became a citizen of the United States in the very courthouse where
she would serve as a judge. I can’t think of a more fitting candidate
to serve the people in Brooklyn, Queens and Long Island and all
the communities in between than someone who pledged her alle-
giance to this country just footsteps from where she will decide
cases.

I look forward to Ms. Brodie’s hearing and her continued service
to this country and welcome her mother, her brother, as well as the
Antiguan ambassador, Ms. Lovell, who is here to endorse her can-
didacy.

Thank you, Mr. Chairman, and I thank my colleagues.

Senator WHITEHOUSE. Thank you, Senator Schumer.

The Chair now recognizes Senator Jon Tester.

PRESENTATION OF DANA CHRISTIANSEN, NOMINEE TO BE
U.S. DISTRICT JUDGE FOR THE DISTRICT OF MONTANA BY
HON. JON TESTER, A U.S. SENATOR FROM THE STATE OF
MONTANA

Senator TESTER. Thank you, Mr. Chairman. I very much appre-
ciate the opportunity to turn our focus back on a fellow by the
name of Dana Christiansen, whom Max talked to eloquently about.
Max covered most of the bases on Dana, and I guess—doesn’t it
make you feel uncomfortable when people are saying nice things
about you, Dana?

But when I came in here, Senator Manchin says, gee, it takes
two of you? I said, here’s my point: this guy has got such a great
resume, yes, it does take two of us. The fact is, Dana is a great
guy. You know, you guys on the Judiciary Committee have to sit
down and make a decision on somebody that you probably don’t
know a large portion of the time, and that’s unfortunate in this
particular case because Dana Christiansen is such a quality human
being.
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Senator Grassley will appreciate this. This guy was an Eagle
Scout and a millworker. He knows how to work with his hands.
You've got to appreciate somebody who’s going to be in a Federal
judge position that not only has integrity and knows fairness, but
knows how to work hard, and not only work with his head, but
work with his hands. It will help a lot. Plus, he exhibits a level of
common sense that, quite frankly, we can all be proud of.

I hope Dana comes out of here and moves forward and we can
get it through the Senate, because quite frankly he deserves Senate
confirmation. This is a quality man who has got an impeccable
record on what he’s done in his life. He deserves our report. He is
right for this job and good people deserve good things to happen
to them. He is the right man for this job.

Thank you, Mr. Chairman.

Senator WHITEHOUSE. Senator Reid, would you like to be recog-
nized and introduce your nominee? I'm sure Senator Manchin will
be happy to allow you priority.

PRESENTATION OF EVAN WALLACH, NOMINEE TO BE U.S. CIR-
CUIT JUDGE FOR THE FEDERAL CIRCUIT BY HON. HARRY
REID, A U.S. SENATOR FROM THE STATE OF NEVADA

Senator REID. We just had our caucus, as you know. I have to
always do my once-a-week press event.

Evan Wallach is really a good man and has been a tremendous
judge. I think he’s a perfect nominee for the Court of Appeals for
the Federal Circuit. He is also a scholar, and I don’t use that term
flippantly. He’s graduated from the University of Arizona and got
his law degree from Berkeley, but that one law degree obviously
wasn’t enough. He went and got a graduate degree at Cambridge
in England. By the way, he was a partner in a law firm when he
did that, took a leave of absence to go get that degree.

He is also a patriot. Again, I don’t use that term loosely. As a
boy, guided by the patriotism taught to him by his mom, dad, and
his two older brothers, he is a 115-pound man—nothing wrong with
small people. I have lots of them in my family—he volunteered for
the military and went to Vietnam, carried a rifle, and did all the
other things that happened during that brutal war. He and his two
older brothers, as I indicated, volunteered to serve in Vietnam. He
was awarded a Bronze Star.

Evan Wallach served his country in Vietnam. When he was a
partner in a law firm, very, very busy, the first Iraq war broke out.
He quite his job on a temporary basis, came back, and again reen-
tered the military, served in the Pentagon for many months. Took
a leave of absence from his law practice and served as an active-
duty attorney. He served in the office of the Judge Advocate Gen-
eral of the Army at the Pentagon station at the Pentagon. He real-
ly is a patriot.

He served his country bravely in war, he has served his country
well as a judge in the U.S. Court of International Trade. He has
written hundreds of opinions as a judge on the Court of Inter-
national Trade. He has also served as a circuit judge in the second,
third, and ninth circuits, and a district court judge in Nevada, New
York, and the District of Columbia. Because so much of his respon-
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sibility will be what we do with the new patent law, one of the
cases he heard in Nevada is a patent case.

I introduce my friend to all of you, but also say that—and I don’t
want to be overly rambunctious here and I hope this doesn’t hurt
him, but he’s my friend. He is one of the best friends I've ever had.
I think the world of this man. I recommended him to President
Clinton to leave this lucrative law practice to go into public service,
and he did that. He is someone who I admire do greatly. He is a
poet. He writes poetry. His mom was a wonderful artist, who just
die:id. I have some of her paintings and etchings in my home in Ne-
vada.

I wish I had the ability to convey to this Committee what a won-
derful human being he is and how fortunate we are as a country
that he would be willing to not see how much money he can make,
but he’s decided instead to see what a difference he can make in
public service.

Senator WHITEHOUSE. Thank you, Leader Reid.

Senator REID. Could I be excused?

Senator WHITEHOUSE. You certainly may.

Senator REID. Thank you all very much.

Senator WHITEHOUSE. Senator Manchin? The patient Senator
Manchin.

PRESENTATION OF GINA MARIE GROH, NOMINEE TO BE U.S.
DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF WEST
VIRGINIA BY HON. JOE MANCHIN, A U.S. SENATOR FROM
THE STATE OF WEST VIRGINIA

Senator MANCHIN. Thank you, Mr. Chairman. And thanks to all
the members of the Judiciary Committee. I am greatly honored to
be able to join you today to introduce an exemplary candidate for
the U.S. District Court for the Northern District of West Virginia,
and someone who has become truly a dear friend of mine, Judge
Gina Marie Groh. I want you to know that I really appreciate the
opportunity to be here to speak to Judge Groh’s exemplary experi-
ence and contributions to public service.

First, I would like to thank Senator Jay Rockefeller for recom-
mending Judge Groh for this prestigious position, and for his stead
fast support of her nomination. I know that he has been instru-
mental in promoting Judge Groh’s impressive background here in
Washington, and I am truly grateful for his efforts.

I would also like to recognize Judge Groh’s husband, Steve Groh.
Steve is with us today and her sons, 12-year-old Stephen and 6-
year-old Michael—raise your hands, boys—and other members of
our family who are also here. Now, I'm delighted that all of them
were able to attend.

Judge Groh is a well-respected and recognized member of her
community in the eastern panhandle of West Virginia. As I have
known her for many years, as West Virginia’s Governor I had the
privilege of appointing Judge Groh to her current position as the
Circuit Judge of the Twenty-third Judicial Circuit in 2006.

Judge Groh was recommended to me by a bipartisan merit selec-
tion Committee made up of the most notable figures in West Vir-
ginia, legal and business community, including the president of the
West Virginia State bar, the dean of the WVU’s law school, former
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Senator Carr Goodwin, and other distinguished representatives in
the State.

Judge Groh’s in-depth knowledge of the courtroom and excellent
reputation with the State bar made her a stand-out candidate, and
she was selected as the committee’s overwhelming consensus choice
for the Circuit Court appointment. Judge Groh was also the first
female Circuit judge to serve in the eastern panhandle, and one of
only six female Circuit Court judges in the entire State of West
Virginia.

Prior to her Circuit Court appointment, Judge Groh served as an
Assistant Prosecuting Attorney at the Prosecuting Attorney’s Office
in Berkley County and Jefferson County, West Virginia. During her
8 years as prosecutor, she established a strong record of protecting
her fellow West Virginians by tirelessly pursuing convictions for
such crimes as murder, robbery, rape, child abuse, drunk driving,
and drug-related offenses.

Judge Groh has not only excelled professionally, but she has also
risen to become a true pillar of her community in the eastern pan-
handle of West Virginia. She dedicates her time to countless chari-
table foundations and serves on a number of boards.

For many years she has worked for such programs as Robes to
School and the Mills with Love Ministry, and has been very in-
volved with her alma mater, Shepherd University, serving both
with the Wellness Center and as a member of the Alumni Board.
These are really only a few examples of her extensive contribution
to the area for which I am personally very grateful.

Judge Groh graduated summa cum laude from Shepherd Univer-
sity in 1986 with a Bachelor of Science degree. She earned the uni-
versity’s highest academic honor as a McMurran Scholar. In addi-
tion to serving as editor-in-chief of the newspaper and vice presi-
dent of her graduating class, Judge Groh went on to earn her J.D.
from the West Virginia University College of Law in Morgantown,
West Virginia.

I believe that Judge Groh’s experience, intellect, leadership, and
impartiality and deep roots in the community make her a prudent
choice for the vacancy in the Northern District of West Virginia. If
appointed, she will be the first resident of the eastern panhandle
to sit as a U.S. District judge in Martinsburg. Her extensive legal
experience and dedication to public service demonstrate that she
exemplifies not only the qualities of a talented jurist, but also the
high moral character and sense of justice necessary to make a
great judge.

I thank you, Mr. Chairman, for holding this hearing today on
Judge Groh’s nomination and allowing me the opportunity to speak
to her abilities. Along with Senator Rockefeller, I wholeheartedly
support Judge Groh’s nomination and I look forward to working
with you to confirm her to the Federal bench as swiftly as possible.

Thank you, sir.

Senator WHITEHOUSE. Thank you, Senator Manchin. I know you
have important business elsewhere and you may also be excused.

We do have a statement from your senior Senator, Senator
Rockefeller, who could not be here today. I will not read the entire
statement, but he does say that “this is a very important nomina-
tion for the people of West Virginia and deeply personal to me”,
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and describes the candidate as a “supremely talented lawyer, a me-
ticulous student of the law, a proven leader in her community, and
a West Virginian through and through.”

So without objection his entire statement will be added to the
record of these proceedings.

[The prepared statement of Senator Rockefeller appears as a sub-
mission for the record.]

Senator WHITEHOUSE. I will now have the privilege of yielding to
the Ranking Member to make a brief opening statement, and after
that we will have Judge Wallach as the first panel, then the four
District nominees as the second panel.

STATEMENT OF CHARLES E. GRASSLEY, A U.S. SENATOR FROM
THE STATE OF IOWA

Senator GRASSLEY. And it will be very brief. I'll put the entirety
of my statement in the record.

But I want to welcome all the nominees and their families and
friends, and to say that we’re moving along on confirmation of
nominees. This week we confirmed another nominee on the Senate
floor for the Federal Judiciary. We have now confirmed 34 nomi-
nees this Congress. We have taken positive action in one way or
another on 78 percent of the judicial nominees that have been sub-
mitted by the President during this Congress, so we continue to
move forward as I indicated I would do on the consensus nominees.
It looks to me like we have a group that fall into that category this
time.

I'll put the rest of the statement in the record.

[The prepared statement of Senator Grassley appears as a sub-
mission for the record.]

Senator WHITEHOUSE. Very well. Thank you, Senator Grassley.

Could Judge Wallach please come forward and remain standing?

[Whereupon, the witness was duly sworn.]

Senator WHITEHOUSE. Please be seated.

Welcome.

Judge WALLACH. Thank you, Senator.

Senator WHITEHOUSE. It is the custom of the Committee to allow
for a brief statement by the nominee, and in particular for the
nominee to take the occasion to recognize family and friends whom
he or she may wish to recognize at this point in these proceedings.

STATEMENT OF EVAN WALLACH, NOMINEE TO BE U.S.
CIRCUIT JUDGE FOR THE FEDERAL CIRCUIT

Judge WALLACH. Thank you, Senator. I'd like to introduce my
wife, Dr. Katherine Tobin, who’s sitting behind me, who has her
Ph.D from Stanford University. She’s a very smart person, but her
distinction to me is she’s the nicest person I've ever met.

I've also got my friend David Olive here, a former client. My
friends, Frank and Judy Stearns, I did their wedding. Frank just
came back from Afghanistan a couple of weeks ago.

I'd like to thank some folks, if I may, please, Senator.

Senator WHITEHOUSE. Please.

Judge WALLACH. I'd like to thank, first off, the members of this
Committee and the staff who I know work very hard preparing for
these kinds of hearings, and all the folks who helped me in this
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process, the people from the DOJ, the FBI, and the ABA, and the
AO. All of them do an awful lot of work and I think they don’t get
recognized for what they do.

Of course, some of my family is watching this from one place or
another. I never met KT’s dad. He was a career Naval aviator who
died when she was a little girl. But he obviously influenced her.
And I met her mom, whom I love dearly. Both her parents passed,
and both mine have passed. As Senator Reid said, my mom was an
artist and she just passed in May.

My dad was an engineer. You know, on my birth certificate—the
Senator mentioned millwork on my birth certificate. It says my
dad’s occupation is millworker, and that was true, he was. But he
was also working the graveyard shift while he attended the univer-
sity at night. He went on to get an honorary doctorate from the
University of Arizona.

But that wasn’t what he was about. He taught me a large thing
in life—he taught all three of us boys—and that was to try and fig-
ure out what the right thing to do was, and then to do it.

My oldest brother was, I think if you know the term, 4F. He was
physically unqualified to serve in the Armed Forces. In Vietnam,
a lot of people considered that a blessing. He went as a civilian em-
ployee and served 4 years over there. His wife Susan went as well
and worked for the army.

My middle brother enlisted in the U.S. Marine Corps and he did
a full tour where he was the sole survivor from his unit once, came
back, served 30 days in the United States, and went back to Viet-
nam, where he stepped on a mine and he was one of two survivors
the second time. He came back here and got his Ph.D in Engineer-
ing, despite the fact that he is 100 percent disabled. He held sev-
eral patents in the space industry. I'm very proud of them and I
know they’re watching, as I said, from one place or another.

Thank you.

Senator WHITEHOUSE. Thank you very much, Judge Wallach.

Could you just briefly describe the nature of your work on the
Court of International Trade and how you think that prepares you
and compares to the work you’ll be asked to do as a U.S. Court of
Appeals judge?

Judge Wallach. Sure. We sit, Senator, as both trial judges in
matters like Customs and in administrative appeals, in effect, in
trade matters. One is regulated by the Chevron doctrine, the other
is heard as a new case, sometimes with juries. And it’s obviously
specialized work, but the essence of it is the same as any law. That
is, a judge should look at it, try to know the background, read what
record you have in front of you, and learn the law and be prepared
for a hearing. I think I've sat on some appellate benches and I
think it’s the same on an appellate bench as it is a trial bench.

Senator WHITEHOUSE. Well,

I'm very impressed at the legacy of service that you bring to this
appointment, and I wish you a speedy confirmation.

I will turn over to our Ranking Member, Senator Grassley, then
to Senator Franken.

Judge WALLACH. Thank you, Senator.

Senator GRASSLEY. Let me say something before I ask some
questions. It may sound like I'm trying to get you or something on
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an issue that is very personal to me from a policy standpoint, and
I'm not trying to do that at all. But I'm trying to bring attention
to your court and you’ll probably be a member of that court, and
maybe you can help this court be a little more reasonable in an
area where I don’t think they’ve been very reasonable. So, I've got
some questions along that line.

Congress has consistently recognized the value of whistleblowers
in government and private sector. I was an original co-sponsor of
the Whistleblower Protection Act of 1989, and I've always pushed
for strong whistleblower protections for Federal employees.

I think that most of my oversight work comes from one or two
areas, either good, substantial evidence that I get from whistle-
blowers or from enterprising investigative journalism. So whistle-
blowers, I think, are a very important part in, is government going
to be responsible and transparent and accountable and all that?

The Federal Circuit has issued a number of decisions that have
substantially limited the type of disclosures that are protected
under the Whistleblower Protection Act, and I wouldn’t expect you
to be acquainted with these statistics, but up until February 2011
only 3 out of 219 cases that whistleblowers have brought for appeal
has a whistleblower won. Three out of 219. Last year, the court
was zero for nine against whistleblowers.

Perhaps the most egregious example of the Federal Circuit plac-
ing hurdles in front of the Federal Government whisteblowers is a
1999 decision, LaChance v. White. In that case the Federal Circuit
held that a whistleblower had to present “irrefragable” proof that
wronging actually occurred in order to provide a claim. So my ques-
tions are kind of along the lines of what maybe you think about
or we can think about bringing some reasoning to these figures
that I just gave you.

I mean, I would expect that not every whistleblower appeal
would be in favor of the whistleblower. In fact, maybe a minority
would be in favor of the whistleblower. But in the case of these sta-
tistics I gave you, you can see how overwhelmingly it is against it.
Now, maybe you can blame those of us that wrote the 1989 law for
not giving enough protection or enough direction to the court.

So my first question is, considering that the Federal Circuit has
exclusive jurisdiction over these cases, so you're the only one that’s
going to hear them. What, if any, experience do you have with the
Whistleblower Protection Act? If you say none that’s OK, but I just
have to ask the question.

Judge WALLACH. Senator, thank you. Thank you for that ques-
tion. I know about your work with whistleblowers and NIGs. I can’t
say I have any direct experience at all. I just say that in jour-
nalism, I used to argue a lot that the phrase “consent of the gov-
erned” always had to mean informed consent when I argued to a
court. It’s vital that government and the people be kept informed,
and obviously whistleblowers have something to do with that.

Senator GRASSLEY. Yes. Have you ever heard of the irrefragable
proof standard? If so, what’s your understanding of that standard?

Judge WALLACH. My understanding of it is, Senator, that it
means that it cannot be refuted, that it’s irrefutable proof. It’s a
very high standard.

Senator GRASSLEY. OK.
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So then I suppose the next question is, what does a whistle-
blower need to prove under that standard to meet it?

Judge WALLACH. Senator, I don’t know the answer to that. Obvi-
ously I'd look at the case authority and the statute to try to deter-
mine it in each case.

Senator GRASSLEY. OK.

Can I ask you whether or not you believe that the irrefragable
proof standard or a substantial evidence standard should apply to
whistleblower cases? Because, you know, the irrefragable one is a
judicial standard, not in the law.

Judge WALLACH. Like everything, Senator, I would be bound by
stare decisis. I'd have to look at it, but principle decisionmaking re-
quires me to say that.

Senator GRASSLEY. Wouldn’t stare decisis, though, make it al-
most impossible under that standard to ever improve these statis-
tics I just gave you?

Judge WALLACH. It might be, Senator, that the Supreme Court
or obviously the national legislature might be taking a look at it
if the courts are wrong. That happens.

Senator GRASSLEY. Well, I would give you this opportunity.
Would you be willing to put in writing your understanding of the
irrefragable proof standard and whether or not you agree with this
standard for reviewing decisions of the Merit System Protection
Board?

Judge WALLACH. Sure. I'd be delighted to, Senator.

Senator GRASSLEY. I would like to have you—since this is a very
unique body youre going to, I'd like to ask you any experience
you've had, if any—and emphasis upon if any, because maybe you
haven’t where you have served in the past—but would you please
identify what experiences you have had that would come before
this court in these four areas: patent law, trade law, government
contracts, and claims against the government.

Judge WALLACH. Well, in trade, Senator—thank you. Obviously
I've sat for 16 years and so I've learned something in that time,
and I like to think I know a bit about it. In patent, as Senator Reid
said, I sat on a case. I did some IP, intellectual property, work for
my press clients, but it was more along the lines of trademark. I've
taught overseas for the U.S. Patent & Trademark Office, teaching
foreign judges intellectual property.

Senator GRASSLEY. OK.

Then beyond what you just said that you've had, if confirmed
would you feel a need to prepare yourself in any way to handle
these cases, and how would you do that?

Judge WALLACH. Absolutely I'd feel the need, Senator. I would
obviously—I'd try to educate myself, so I'd read the law first, the
governing authorities from my superior court, the Supreme Court,
and from the prior cases of the Court of Appeals, as well as any
other cases coming up from other courts that might inform me.

Senator GRASSLEY. I'd like to—the last series of questions would
deal with any political activity you've had, and they aren’t asked
to denigrate any activity or say it’s wrong, or that it would have
undue influence. But I feel it necessary to ask, because prior to
being appointed as a judge on the International Trade Court, you
were actively involved in Nevada politics. You worked on Demo-
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cratic campaigns as the counsel for the State’s Democratic party.
There’s certainly nothing wrong with that, but your political his-
tory may concern future litigants after you’re confirmed.

Could you provide the Committee an example of a case you de-
cided as a judge on the Court of International Trade where you put
your political views aside to make an independent, sound legal
judgment? And I'm not insinuating that politics would enter into
your decision, but if there’s any case where there was conflict, that
maybe you could show where you put it aside.

Judge WALLACH. Senator, thank you for asking that, but I never
saw anything where I thought there was a political aspect to it.
There were probably some cases where I walked into it feeling one
way and the lawyers convinced me the other way, but that was a
question of how the law was going, not politics.

Senator GRASSLEY. Well, then I think you’ll satisfy me with one
last question. I think the answer is probably very obvious, how
you've held your demeanor here at this meeting. I'm sure you can
assure the Committee then, if confirmed, your decisions will re-
main grounded in precedent and the text of the law. You said that
in the case of the whistleblower cases, but in addition to all other
cases rather than any underlying political ideology or motivation.

Judge WALLACH. Yes, sir. Absolutely.

Senator GRASSLEY. Thank you.

Judge WALLACH. Thank you, sir.

Senator GRASSLEY. Thank you, Mr. Chairman.

Senator WHITEHOUSE. Thank you, Senator Grassley.

Senator Franken.

Senator FRANKEN. Thank you, Judge, for testifying. Congratula-
tions on your nomination.

Judge WALLACH. Thank you, Senator.

Senator FRANKEN. Thank you for your service and for your fam-
ily’s service.

I'm interested actually in the International Court of Trade be-
cause I don’t know much about it. What kind of stuff comes before
you? In other words, are you judging whether a country is violating
trade laws or a segment of an industry and the country that’s doing
that? What kind of stuff? Can you give me some examples?

Judge WALLACH. Yes, sir. It’s not so much a country, although
once in a while you have a national entity appear in front of you.
But it’s several things. First, we do antidumping and counter-
vailing duty cases. We are a National Geographic court with lim-
ited subject matter jurisdiction.

Senator FRANKEN. I don’t know what that means, a National Ge-
ographic court. What does that mean?

Judge WALLACH. So we hear any case in the United States that
comes from anywhere in the U.S., as long as it falls within our lim-
ited area of jurisdiction of law. So that, for example, a claim by the
U.S. industry that a foreign company is selling goods for less than
the fair market value, in effect antitrust law, that foreign company
is trying to capture the market in the United States by undercut-
ting, will be investigated by U.S. Government entities. They're
going to rule one way or the other for somebody, and somebody is
not going to like it. Whoever it is who doesn’t like that ruling takes
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it up to us. That’s why I said before we sit in that area, in effect,
in an administrative appellate review.

Senator FRANKEN. I see.

Judge WALLACH. We also do Customs cases. Those are brand-
new ones where somebody imports something into the country and
they’re saying one of two things, either Customs said it was one
thing and it’s really something different so we should pay a dif-
ferent tariff, or we agree what it is, but Customs says it’s worth
a whole bunch more money than we think it’s worth, so you’re im-
posing a much higher value on it and, as a consequence, a higher
duty. And so they come in and they actually have trials about that.

Senator FRANKEN. OK. So you’re an appellate court on trade
matters.

Judge WALLACH. Yes, sir.

Senator FRANKEN. And what happens? Can they appeal higher
than you?

Judge WALLACH. YES, SIR.

Senator FRANKEN. Where do they go then?

Judge WALLACH. They come to the Court of Appeals for the Fed-
eral Circuit. It’s our appellate court.

Senator FRANKEN. OK.

So if some—China, say, is dumping a certain kind of finished
paper product, that might be something that you would hear?

Judge WALLACH. We would hear a case involving a Chinese com-
pany. I have heard such cases.

Senator FRANKEN. OK.

Then you decide and then it goes to an appellate court.

Judge WALLACH. If a party doesn’t like it, they take it up to the
court for which I’'m nominated.

Senator FRANKEN. OK.

And then if they don’t like that, where do they go?

Judge WALLACH. The Supreme Court, sir.

Senator FRANKEN. OK.

And how often do those kind of things go to the Supreme Court?

Judge WALLACH. Not often that they actually grant a writ of cer-
tiorari, but it happens occasionally.

Senator FRANKEN. OK.

And so China has to abide by it since it’s shipping into the
United States?

Judge WALLACH. That’s correct. In effect, what happens is,
there’s a tariff imposed. So as the goods come in, that money is
going to have to be paid.

Senator FRANKEN. So there’s no international trade adjudicator
on trade agreements?

Judge WALLACH. Well, there’s the World Trade Organization.

Senator FRANKEN. Yes. Where does that fit into this process?

Judge WALLACH. We pay no homage to the WTO. We are purely
a U.S. court and we follow the U.S. law and what the Congress
tells us to do.

Senator FRANKEN. So you don’t have to pay homage to them?

Judge WALLACH. We don’t have to.

Senator FRANKEN. I think that’s good.

Judge WALLACH. We don’t kiss rings or anything.
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Senator FRANKEN. But I meant, it seems to me then—I just want
to get this clear. Are there—who has jurisdiction sometimes? Is
there a question whether you have jurisdiction or the World Trade
Organization has jurisdiction?

Judge WALLACH. No, sir. We would have jurisdiction over a case.
It might well be that they’re hearing the same issue over in their
appellate panels and they might decide it totally differently.

Senator FRANKEN. Well, who wins, then?

Judge WALLACH. Well, as far as we’re concerned, as far as the
U.S. courts are concerned and the U.S. Government, our rulings
are rulings in the United States and they apply. If a WTO decision
is contrary, it might be that they give the litigants the ability to
enter sanctions on an international basis, apply tariffs or some-
thing along those lines. But it really has nothing to do with us as
a court.

Senator FRANKEN. I'm just trying to think of who has the ulti-
mate authority.

Judge WALLACH. As far as we're concerned, the Supreme Court
of the United States, and that’s it.

Senator FRANKEN. OK. But if you’re in conflict with the WTO it’s
not like you’re calling Ban Ki-moon or something.

Judge WALLACH. No, sir.

Senator FRANKEN. OK. OK.

Well, that’s good. I just wanted to learn a little bit. It’s not that
often in these things that I learn about something in this way.

Judge WALLACH. Thank you, Senator. That’s very kind of you
say.

Senator FRANKEN. I'd like to learn more sometime. Thank you.

Judge WALLACH. Thank you, Senator.

Senator WHITEHOUSE. Judge Wallach, I wish you well as you go
through the confirmation process under the leadership of Chairman
Leahy and Ranking Member Grassley. We have moved fairly
smoothly through the nominees here at the Committee level; the
floor is a different question. There tends to be a considerable back-
up there, so don’t be discouraged that you get through the Com-
mittee and then there are delays on the floor. But I think you've
been a very impressive nominee and I hope that you can see to
rapid progress for your nomination through both of the obstacles
that are ahead of you in the Senate. I wish you well, and thank
you for being here. I appreciate that your family and friends have
attended.

Judge WALLACH. Thank you, Senator. Thank you, Senator Grass-
ley, as well.

Senator GRASSLEY. You bet. Thank you.

Senator WHITEHOUSE. Can we now call up Dana Christiansen,
Cathy Bencivengo, Gina Groh, and Margo Brodie? We'll take a 2-
minute break while everybody gets to chairs and signs sorted out.

[Pause]

[The biographical information follows.]
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UNITED STATES SENATE
COMMITTEE ON THE JUDICIARY

QUESTIONNAIRE FOR JUDICIAL NOMINEES
PUBLIC

. Name: State full name (include any former names used).

Evan Jonathan Wallach

. Position: State the position for which you have been nominated.

United States Circuit Judge for the Federal Circuit

. Address: List current office address. If city and state of residence differs from your
place of employment, please list the city and state where you currently reside.

United States Court of International Trade

One Federal Plaza

New York, New York 10278

. Birthplace: State year and place of birth.

1949; Superior, Arizona

. Education: List in reverse chronological order cach college, law school, or any other
institution of higher education attended and indicate for each the dates of attendance,

whether a degree was received, and the date each degree was received.

1990 — 1992, United States Army Judge Advocate General School, Judge Advocate
Officer Advanced Course; Diploma, 1992

1980 — 1981, University of Cambridge Law School; L.L.B., 1981

1973 — 1976, University of California, Berkeley, Boalt Hall School of Law; J.D., 1976
1971 — 1973, University of Arizona, School of Journalism; B.A., 1973

1967 — 1968, Diablo Valley Junior College; No degree received

. Employment Record: List in reverse chronological order all governmental agencies,
business or professional corporations, companies, firms, or other enterprises,

partnerships, institutions or organizations, non-profit or otherwise, with which you have
been affiliated as an officer, direclor, partner, proprietor, or employee since graduation
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from college, whether or not you received payment for your services. Include the name
and address of the employer and job title or description.

1995 — present

United States Court of International Trade
One Federal Plaza

New York, New York 10278

Judge

2000 — present

Brooklyn Law School

250 Joralemon Street

Brooklyn, New York 11201

Adjunct Law Professor, Law of War

2001 — 2008 {still affiliated with institution)
Fachspezifische Fremdsprachenausbildung (FFA)
University of Muenster

Universitatsstrasse 14-16

48143 Munster, Germany

Visiting Professor, Law of War

1997 — 2000; Spring 2006 (still affiliated with institution)
New York Law School

185 West Broadway

New York, New York 10013

Adjunct Law Professor, Law of War

2004

George Mason University Law School
3301 Fairfax Drive

Arlington, Virginia 22201

Adjunct Professor, Law of War

1976 — 1995

Lionel Sawyer & Collins
300 South Fourth Street
Las Vegas, Nevada §9101
Partner {1983 — 1995)
Associate {1976 — 1983)

1994 - 1995

New Times Newspaper
Las Vegas, Nevada

{no Jonger in business)
Restaurant Critic

[3%4
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1989 — 1995

Nevada Army National Guard

Battle Born Brigade

(No longer exists. Successor unit is Nevada Army National Guard, Joint Forces
Headquarters, 2460 Fairview Drive, Carson City, Nevada 89701)

Judge Advocate CPT to MAJ

1991

United States Army

Office of the Judge Advocate General of the Army
International Affairs Division

The Pentagon

Washington, D.C. 20310

Active Duty Attorney-Advisor (on unpaid leave from law fiem)

1987 ~ 1988

United States Senator Harry Reid

United States Senate

Office of the Majority Leader, 5-221

The Capitol

Washington, D.C. 20510

General Counsel and Public Policy Advisor (on unpaid leave from law firm)

1981 — 1982

University of Nevada, Las Vegas

Political Science Department

4505 South Maryland Parkway

Las Vegas, Nevada 89154

Instructor, graduate-level course in international law

Summer 1974

University of Arizona

Tucson, Arizona 85721

Legal Secretary/Law Clerk to Counsel to the University

Other Affiliations (uncompensated unless otherwise indicated):

2001 - 2010

Judicial Advisory Board

George Mason Law and Economies Center
3301 Fairfax Drive

Arlington, Virginia 22201

Member

ad



19

2001 ~ 2006

Hughes Hall Alumni Association
Hughes Hall College
Cambridge, England CBJ 2EW
President

Approx. 1992 ~ 1995

National Conference of Christians and Jews

{now known as National Conference for Community and Justice)
10935 Day Hill Road, Suite 100

Windsor, Connecticut 06095

Board Member

1977 - 1979

Nevada B’Nat Brith Anti-Defamation League
Address Unknown

Director

Approx. 1977
Nevadans for ERA
Address Unknown
Board member

Approx. 2001 — present

Speedway Stone Associates, LLC

c/o Les Wallach

627 East Speedway

Tucson, Arizona 85719

Part-owner {previously received rental income)

Approx. 1984 — present

WWH Partnership

c/o Les Wallach

627 East Speedway

Tucson, Arizona 85719

Part-owner (previously received rental income)

. Military Service and Draft Status: Identify any service in the U.S. Military, including
dates of service, branch of service, rank or rate, serial number (if different from social
security number) and type of discharge received, and whether you have registered for
selective service.

1969 - 1971
United States Army, PVT (E-1) to SGT (E-5) RA 18932400, Active service for training
and combat service as Reconnaissance Sergeant, S-2, HHC, 8th Engineer Battaljon, First
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Cavalry Division (Air Mobile), Republic of Vietnam, 1970 ~ 1971. Honorable
Discharge.

1971 - 1975 (Ready Reserve 1973 — 1974; Inactive Reserve balance of time)

United States Army, SGT (E-5), Reserve service in Basic Combat Training Group, as
Infantry Training Instructor (11B4H), HHC 91st Div. Comm. Grp. (BCT), 3225 Willow
Pass Road, Concord, CA 94519. Transfer to inactive reserve due to Jaw school work
commitments.

1989 — 1995

Nevada Army National Guard, CPT (O-3) to MAJ (0-4), Atmy, Active Service for
Persian Gulf War, as Attorney/Advisor, International A ffairs Division, Office of the
Judge Advocate of the United States Army, 1991. Honorable Discharge.

I have registered for Selective Service.

. Honors and Awards: List any scholarships, fellowships, honorary degrees, academic or
professional honors, honorary society memberships, military awards, and any other
special recognition for outstanding service or achievement.

Scholarships:

Douglas Martin Journalism Scholarship, University of Arizona
Rufenacht French Language Prize, University of Arizona
University of Arizona Rhodes Scholar nominee

Fellowships:
Honorary Fellow, Hughes Hall College, Cambridge, England
Honorary Society Memberships:

Phi Beta Kappa (1973)

Phi Kappa Phi (1973)

Kappa Tau Alpha (1973)
Alpha Gamma Sigma (1968)

Military Awards:

Meritorious Service Medal (1991, 1995)

Nevada Medal of Merit (1995)

Bronze Star Medal (1970)

Afr Medal (1970)

Good Conduct Medal (1970)

Valorous Umit Citation (1970)

Republic of Vietnam Cross of Gallantry with palm (1970)
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Honor Graduate Diploma Radio Operator Course (1969)
Honror Graduate Diploma Radio Teletype Operator Course (1969)
Honor Graduate Diploma Radio Teletype NCO Candidate Course (1969)

Special Recognition:

B’Nai Brith Distinguished Service Award for Service as Nevada Anti-Defamation
League Director (1979)

American Bar Association Liberty Bell Award for contributions to equality and
Jjustice under the law which bave benefited the public (1992)

President’s Award, Nevada State Press Association for contributions to freedom
of the press (1994)

Intellectual Freedom Award, Clark County School Librarians (1995)

New York Law Scheol, Otto L. Walter Writing Award (2006)

United States Court of International Trade, Resolutions of the Court for service as
Chairman of the Rules and Technology Committees (2005)

9. Bar Associations: List all bar associations or legal or judicial-related committees,
selection panels or conferences of which you are or have been 2 member, and give the
titles and dates of any offices which you have held in such groups.

American Bar Association (1977 — 1995)
Clark County Bar Association (1977 - 1995)
D.C. Bar Association (1987 — approx. 2000)
International Judicial Relations Committee, Judicial Conference of the U.S. (2004 —
2010)
Nevada State Bar Association (1977 - present)
United States Court of International Trade
Budget Committee (1999 — 2004)
Chair, Rules Commitiee {1999 — 2004)
Public Affairs and Education Committee (2011 — present)
Technology Committee (1999 ~2011)
Chair (1999 - 2004)

10. Bar and Court Admission:

a. List the date(s) you were admitted to the bar of any state and any lapses in
membership. Please explain the reason for any lapse in membership.

Nevada, 1977
District of Columbia, 1987

[ discontinued my membership in the District of Columbia bar in approximately
2000. Otherwise, there bave been no lapses in membership.
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b. Listall courts in which you have been admitted to practice, including dates of
admission and any lapses in membership. Please explain the reason for any
lapse in membership. Give the same information for administrative bodies that
require special admission to practice.

Supreme Court of the United States, 1984

United States Court of Appeals for the Ninth Circuit, 1989
United States District Coust for the District of Nevada, 1977
Nevada Supreme Court, 1977

District of Columbia Court of Appeals, 1987

There have been no lapses in membership.

11. Memberships:

a. List all professional, business, fraternal, scholarly, civie, charitable, or other
organizations, other than those listed in response to Questions 9 or 10 to which
you belong, or to which you have belonged, since graduation from law school.
Provide dates of membership or participation, and indicate any office you held.
Include clubs, working groups, advisory or editorial boards, panels, committees,
conferences, or publications.

American Law Institute (2003 — present)
Adviser: ALI Project: Legal and Economic Principles of World Trade Law
Consultative Group: Intemational Jurisdiction and Judgments Project
Consultative Group: Recognition and Enforcement of Foreign Judgments
Cambridge University Law Tennis Club (1980 — 1981)
Cambridge War Studies Group (1980 — 1981)
First Cavalry Division Association (1970 — present)
Hughes Hall Alumni Association
President (2001 ~ 2006)
Hughes Hall College, Honorary Fellow, Cambridge, England (2007 ~ present)
Hughes Hall Rowing Club (1980 - 1981)
Las Vegas Rotary Club (1994)
National Association for the Advancement of Colored People (approx. 1982 —
1995)
National Conference of Christians and Jews
Board Member (approx. 1992 — 1995)
Member, Fundraising Committee {1992 - 1995)
National Guard Association of the United States {1989 - 1995)
National Rifle Association (approx. 1977 - 1978)
Nevada B’Nai Brith Anti-Defamation League
Director (1977 ~ 1579)
Nevada State Press Association (approx. 1977 ~ 1995)
Nevadans for ERA
Board member (approx. 1977)



23

Oxford Cambridge Club, London, England (approx. 1983 — 1995)

Society of Professional Journalists (intermittently, including student chapters,
1967 ~ 1995)

Veterans of Foreign Wars Post 8063 {approx. 1973 - 1976)

b. The American Bar Association’s Commentary to its Code of Judicial Conduct
states that it is inappropriate for a judge to hold membership jn any organization
that invidiously discriminates on the basis of race, sex, or religion, or national
origin. Indicate whether any of these organizations listed in response to 11a above
currently discriminate or formerly discriminated on the basis of race, sex, religion
or national origin cither through formal membership requirements or the practical
implementation of merabership policies. If so, deseribe any action you have taken
to change these policies and practices.

To the best of my knowledge, none of the organizations listed above currently
discriminates or formerly discriminated on the basis of race, sex, religion or
pational ongin.

12. Published Writings and Public Statements:

a. List the titles, publishers, and dates of books, articles, reports, letters 1o the editor,
editorial pieces, or other published material you have written or edited, including
material published only on the Intemet. Supply four (4) copies of all published
material to the Committee.

International Law of War Association Web Site, designer and author
www.lawofwar.org (on-line casebook for law of war students 1999 to present).
Print-out of current (201 1) version of on-line casebook supplied.

Foreword to 42 Geo. J.INT’L L. 1 (Fall 2010). Copy supplied.

A Tiny Problem with Huge Implications — Nanotech Agents as Enablers or
Substitutes for Banned Chemical Weapons: Is a New Treaty Needed?, 33
ForoHaM INT'L L.]. 858 (2010). Copy supplied.

Partisans, Pirates, and Pancho Villa: How ternational and National Law
Handled Non-State Fighters in “the Good old Days” Before 1949 and that
Approach’s Applicability to the “War on Terror,” 24 EMORY INT'L L. REV. 549
(2010). Copy supplied.

Rule of Law: A U.S. Federal Judge’s View, Federal Judiciary of Pakistan, Federal
Judicial Academy Balletin, Jan.-June 2010. Copy supplied.

With L. Maxine Marcus, INTERNATIONAL CRIMINAL LAw, Chapter 4.1 Command
Responsibility, (M. Cherif Bassiouni, ed., 3rd ed. 2008). Copy supplied.
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Waterboarding Used io be a Crime, WaSHINGTON PosT, Nov. 4, 2007. Copy
supplied.

Drop by Drop: Forgetting the History of Warer Torture in U.S. Courls, 45
CoLuM. 1. TRANSNAT'L L. 468 (2007). Copy supplied.

The Logical Nexus Between the Decision to Deny Application of the Third Gereva
Convention to the Taliban and Al Qaeda and the Mistreatment of Prisoners in
Abu Ghraib, 36 Case W. ReS. J.INT'L L. 541 (2004). Copy supplied.

Afghanistan, Quirin and Uchiyama: Does the Sauce Suit the Gander?, ARMY
Law. 18 {2003). Copy supplied.

The Procedural and Evidentiary Rules of The Post-World War Il War Crimes
Trials: Did They Provide An Outline For International Legal Procedure?, 37
Corum. J. TRANSNAT'L L. 851 (1999). Copy supplied.

Extradition To The Rwandan War Crimes Tribunal: Is Another Treaty Required?,
3 UCLA J.INT’L L. & FOREIGN AFF. 5% (1998). Copy supplied.

Informed Consent, LAS VEGAS REVIEW-JOURNAL, Sept. 14, 1995, Copy supplied.

Stop the Presses: Three Ways Nevada Unconstitutionally Chills the Media, 22
NEev. Law. 17 (1994). Copy supplied.

Legal Handbook for Nevada Reporters, Published by Nevada State Press
Association and Lionel Sawyers & Collins (1994). Updated on-line, at
http:/fweb.mac com/nevadapress/nevadapress.com/Reporters lezal handbook.ht
ml August, 2008. Copy supplied.

Nevapa CiviL, PRACTICE MANUAL, Chapter 11, Motions, Affidavits, Stipulations
and Orders (Brent T. Adams, ed., 3rd ed. 1993). Copy supplied.

President’s Much Ballyhooed Foreign-Policy Prowess an Hllusion, LAS VEGAS
REVIEW-JOURNAL, Oct. 18, 1592, Copy supplied.

The Use of Crude Oil by an Occupying Belligerent State as a Munition De
Guerre, 41 INT'L & Comp. L.Q. 287 (1992). Copy supplied.

UN. Should Consider Military Action to Halt Iragi Aggression, LAS VEGAS
REVIEW-JOURNAL, Aug. 7, 1990. Copy supplied.

Founding Fathers Sought to Protect Expression of Even Vile Ideas, 1.AS VEGAS
REVIEW-JOURNAL, July 1, 1990. Copy supplied.
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Free Nation Won't Muzzle Vile Ideas, 1.AS VEGAS REVIEW-JOURNAL, July 4,
1989, at 7B. Copy supplied.

Executive Powers of Prior Restraint over Publication of National Security
Information: The UK and The USA Compared, 36 INT’L & Comp. L.Q. 541
(1983).

I was a food critic for the Las Vegas New Times between August 1994 and
August 1995. The columns [ was able 1o obtain are supplied, as is an excerpt
from a column that is posted on a web site.

1 also wrote and edited numerous articles as a journalism student and student
editor between 1967 and 1973 but do not have and have been unable to obtain
copies of those materials.

Supply four (4) copies of any reports, memoranda or policy statements you
prepared or contributed in the preparation of on behalf of any bar association,
committee, conference, or organization of which you were or are a member. If
you do not have a copy of a report, memorandum or policy statement, give the
name and address of the organization that jssued it, the date of the document, and
a summary of its subject matier.

As a judge on the United States Court of International Trade, I authored the
following:

Chambers Procedures (continvously revised, 1595 — present). Copy
supplied.

As a judge on the United States Court of International Trade, I served on a
committee approving the following reports, memoranda to the judges, and policy
statements of the court.

Procedures for Producing and Posting Slip Opinions (July 2010). Copy
supplied,

Guidelines for Acceptable/Responsible Use of the Internet, DCN/J-Net
and Electronic Mail (June 2002, revised Jan. 2008). Copy supplied.

Administrative Order regarding Practice by Students Enrolled in an
Approved Law School Clinical Program (Jan. 24, 2006). Copy supplied.

Procedures for Portable Wireless Communications Devices in the Court
(Aug. 16, 2005). Copy supplied.

Manual for a Uniform System for Slip Opinions (Aug. 2005). Copy
supplied,
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Guidelines regarding Bill of Costs (May 25, 2004). Copy supplied.

Procedures for Publication of Opinions and Orders {Mar. 23, 2004). Copy
supplied.

Guidelines for Court-Annexed Mediation (Sept. 30, 2003). Copy
supplied.

Memo regarding Pending Case Report (Sept. 27, 1999). Copy supplied.

I authored several reports for the International Judicial Relations Committee of-
the Judicial Conference of the United States. They contain information about
United States diplomatic facilities and contacts with the judiciaries of foreign
countries and may contain information related to judicial security, personal
information about judges, or other material of a diplomatic or intelligence nature.
The reports are listed below, but because they contain sensitive material that
could impact the foreign relations of the United States, and in some cases, contain
national security information, they are not provided:

Afghanistan Trip Report (approx. Apr. 15, 2009).
Pakistan Trip Report (Dec. 29, 2008).
Mongolia Trip Report (June 17, 2008).

Second Interim Report to Intemational Judicial Relations Committee
{Nov. 19, 2007).

Report to Intemational Judicial Relations Committee (Aug. 21, 2007).

Supply four (4) copies of any testimony, official statements or other
communications relating, in whole or in part, to matters of public policy or legal
interpretation, that you have issued or provided or that others presenied on your
behalf to public bodies or public officials.

On July 18, 1995, | testified before the United States Senate Judiciary Committee
as a nominee to be United States Judge for the Court of Internationa! Trade.
Transcript supplied.

On July 14, 1994, as General Counsel for the Nevada State Press Association, [
wrote a lefter to the University and Community College System of the Nevada
Board of Regents requesting them to conduct candidate interviews during open
meetings. 1do not have a copy of the letter, but the UCCSN Board of Regents
meeting minutes relating the contents of the letter are supplied.

11
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On June 24, 1994, as General Counsel for the Nevada State Press Association, |
wrote a letter to Nevada Attorney General Frankie Sue Del Papa requesting the
Attorney General to require the University and Community College System of
Nevada (UCCSN) to hold public interviews for candidates to head the UCCSN. 1
do not have a copy of the letter, but press coverage is supplied.

On April 19, 1993, 1 submitied written testimony to the Nevada State Senate
Committee on Judiciary that included proposed amendments to anti-stalking
legislation. The testimony was read into the record by Andrea Engleman, a
lobbyist for the Nevada State Press Association. T do not have a copy of my
testimony, but commitiee meeting minutes are supplied.

On April 13 and 14, 1993, as General Counsel for the Nevada State Press
Association, ] testified before the Nevada State Assembly Committee on
Government Affairs about state laws conceming public books and records. 1do
not have a copy of my testimony, but committee meeting minutes from both days
are supplied.

On March 15, 1993, as General Counsel! for the Nevada State Press Association, 1
testified before the Nevada State Senate Committee on Judiciary and Assembly
Committee on Judiciary about anti-stalking legislation. Committee mceeting
minutes supplied.

. Supply four (4} copies, transcripts or recordings of all speeches or talks delivered
by you, including commencement speeches, remarks, lectures, panel discussions,
conferences, political speeches, and question-and-answer sessions. Include the
date and place where they were delivered, and readily available press reports
about the speech or talk. If you do not have a copy of the speech or a transcript or
recording of your remarks, give the name and address of the group before whom
the speech was given, the date of the speech, and a summary of its subject matter.
If you did not speak from a prepared text, furnish a copy of any outline or notes
from which you spoke.

March 3, 2011: Bench and Bar Dialogue panel discussion concerning practice
before the court, Georgetown Law CLE. [ have no notes, transeript, or recording,.
The address of Georgetown Law is 600 New Jersey Avenue, NW, Washington,
D.C. 20001.

November 18, 2010: United States Court of International Trade Judicial
Conference. Panelist on Procedural and Remedy Issues. 1 have no notes,
transcript, or recording. The address of the USCIT is One Federal Plaza, New
York, NY 10278.

March 1, 2010: Emory Law School, Atlanta, Georgia. I discussed how the United
States had handled unconventional enemies in the past. Notes supplied. The
basis of my remarks was also later published as the paper Pirates, Partisans and
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Pancho Villa: How International and National Law Handled Non-State Fighters
in “the Good old Days™ Before 1949 and that Approach’s Applicability fo the
War on Terror, which was supplied in response to 12(a).

November 9, 2009: Goldstone Report Panel Discussion on Imiplications for the
Future of International Criminal Accountability and Human Rights Advocacy,
International Law Society, ILS Human Rights Committee, and the Secular Legal
Society of Brooklyn Law School. I discussed general law of armed conflict
issues. I have no notes, transcript, or recording. The address of Brookiyn Law
School is 250 Joralemon Street, Brooklyn, NY 11201,

September 30, 2009: Participated in a UN-World Bank knowledge exchange
workshop to chair a panel on “Support for rule of law in fragile states/post-
conflict situations.” ] spoke on importance of rule of law. I have no notes,
transcript or recording. The address of the UN is 405 East 42nd Street, New
York, NY 10017. The address of the World Bank is 1818 H Street, NW,
Washington, DC 20433.

July 10, 2009: Ammy JAG School Rule of Law Keynote. | have no notes,
transcript or recording, but my remarks were based on the Pakistan and
Afghanistan International Judicial Committee Reports referenced in response to
12(b) and the Rule of Law Article supplied in response to 12(a). The address of
the Army JAG School is 600 Massie Road, Charlottesviile, VA 22903.

March 28-31, 2009: Talks to Afghan Judges and Law Students, United States
Agency for International Development, Kabul, Afghanistan. [ have no notes,
transcript or recording, but my remarks were based on the Afghanistan Trip
Report referenced in response to 12(b). The address for USAID is Ronald Reagan
Building, Washington, DC 20523.

December 15-19, 2008: Talks to Pakistani judges sponsored by USAID,
Islamabad, Pakistan. PowerPoint slides supplied for talks on Judicial
Independence and on Foundational Evidence and Equity. 1 have no notes,
transcripts or recording for another talk on the rule of law, but the Rule of Law in
Pakistan article supplied in response to 12(a) was the basis of this talk. The
address for USAID is Ronald Reagan Building, Washington, D.C. 20523.

November 19, 2008: United States Court of International Trade Judicial
Conference, panelist on New Directions in Customs Practice. | have no notes,
transcript, or recording. The address of the USCIT is One Federal Plaza, New
York, NY 10278.

October 16, 2008: presided over a Trial Skills Seminar, U.S. Court of
International Trade and the Custioms & International Trade Bar. 1 have no notes,
transcript, or recording. The address of the USCIT is One Federal Plaza, New
York, NY 10278.
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June 2-6, 2008; Talks to Mongolian judges, sponsored by United States Patent
and Trademark Office, Ulan Bator, Mongolia. PowerPoint slides supplied for
speeches on The Basics of Intellecival Property and International Trade,
Intellectual Property Protection, The American Media and The Law, and a
separate speech 1o the Mongolian National Military Academy on the Law of
Armed Conflict.

October 2-3, 2007: George Mason Law and Economics Center, seminar for
judges on “International, Law Economic Perspective,” with Prof. Eric Posner, My
presentation was limited to discussion of military tribunals, law of armed conflict
and their application to game theory. 1 have no notes, transcript, or recording. The
address of George Mason University School of Law is 3301 Fairfax Drive
Arhngton, VA 22201,

November 18, 2006: Speaker, National Communication Association, “Splendid
Little Wars,” San Antonio, Texas. Speech supplied; 1 no longer have a copy of the
slides that accompanied the speech,

November 6, 2006: United States Court of International Trade Judicial
Conference, panclist on judges” panel. I have no notes, transcript, or recording.
The address of the USCIT is One Federal Plaza, New York, NY 10278.

November 2, 2006: DiCarlo Lecture, John Marshall Law School, Chicago,
THinois. Remarks supplied.

October 2006: United States Court of International Trade Judicial Conference,
panelist on judges’ pane] on emerging issues. | have no notes, transcript, or
recording. The address of the USCIT is One Federal Plaza, New York, NY
10278.

October 10, 2006: Foundation for Responsible Environmental Econormics
{FREE). Racine, Wisconsin, Panel on terrorism. PowerPoint slides supplied.

February 2, 2006: Georgetown University Law Center Continuing Legal
Education Intemational Trade Update, participant in Bench and Bar Roundtable
Discussion. | have no notes, transcript, or recording. The address for the
Georgetown University Law Center 1s 600 New Jersey Avenue, NW,
Washington, D.C. 20001.

January 15, 2006: Talk on Intellectual Property Protection to Judges from Moslem
countries, United States Patent and Trademark Office, Dubai. Notes supplied.

April 19, 2005: United States Court of Intemnational Trade, United States Court of

International Trade Bar Association, and American Bar Association joint
presentation on “Litigating Trade Adjustment Assistance Cases before the United
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States Court Of International Trade.” 1 have no notes, transcript, or recording. The
address of the USCIT is One Federal Plaza, New York, NY 10278.

October 2004: George Mason Law and Economics Center, seminar for judges on
“International Law in American Courts,” with Professor John Yoo. My
presentation was limited to discussion of military tribunals and law of armed
conflict. I have no notes, transcript, or recording. The address of George Mason
University School of Law is 3301 Fairfax Drive Arlington, VA 22201.

October 2004: Panelist, “Terrerism on Trial” conference, Case Western Reserve
University School of Law, Cleveland, Ohio. The paper I presented was published
as The Logical Nexus between the Decision to Deny Application of the Third
Geneva Convention to the Taliban and Al Qaeda and the Mistreaiment of
Prisoners in Abu Ghraib, which was supplied in response to 12(a).

September 2004: Panel with Professor John Yoo at Federalist Society, New York,
New York. [ spoke about military tribunals. I bave no rotes, transeript, or
recording. The address of the New York Federalist Society is at Hogan Lovells
US LLP, 875 Third Avenue, New York, NY 10022,

September 13, 2004: Operation Homecorming, Fort Richardson, Alaska. Subject
matter was the use of literature, and particularly poetry for combat veterans to
articulate their wartime experience. I also spoke to officers on a general overview
of the law of war. I have no notes, transcript or recording, but press coverage is
supplied. The address of Fort Richardson is Anchorage, AK 99505.

August 2004: American Bar Association, Committee on Military Law, panel
discussion on military tribunals. Ihave no notes, transcript, or recording, but the
remarks were similar in content to the 2003 Army Lawyer article submitted in
response to 12(a). The address of the American Bar Association is 321 North
Clark Street, Chicago, IL 60654.

January 29, 2004: Presided over a mock U.S. Court of International Trade oral
argument, Georgetown Law School. T have no notes, iranscript, or recording.
The address of Georgetown Law School is 600 New Jersey Avenue, NW,
Washington, D.C. 20001. Since approximately 1996, | have also presided over
mock hearings every 2-3 years for Professor Lenni Benson of New York Law
School. 1do not recall the specific dates, and [ have no notes, transeript, or
recording. The address of New York Law School is 185 West Broadway, New
York, NY 10013.

August 2003: Presenter, Foundation for Responsible Environmental Economics
(FREE), Seminar on Terrorism, Bozeman, Montana. Handout supplied.

October 15, 2002: United States Court of International Trade Bar Association,
speaker at “Discovery Seminar” and panelist on a judges’ panel. I have no notes,

15



31

transcript, or recording. The president of CITBA, Michael S. O’Rourke, may be
reached at Rode & Qualey, 55 West 39th Street, New York, NY 10018.

March 2002: District Court Judges Convention, New Orleans, Louisiana. Invited
to replace panelist for discussion of war on terror sponsored by the American
Society of Internationa) Law. I spoke on the history of military tribunals and the
structure of the Geneva Convention. 1 have no notes, transcript, or recording, but
the content was based on and similar to the 2003 Army Lawyer article submitted
in response to 12(a). The address of the American Society of International Law is
2223 Massachusetts Avenue, NW, Washington, D.C. 20008.

October 2001: Columbia Law School, talk with international trade class,
Professor Meri Janow. T have no notes, franscript, or recording, The address is
435 West 116th Street, Mail Code 4004, New York, NY 10027.

September 21, 2001: Hughes Hall Speech, Hughes Hall College, Cambridge
England. Speech supplied.

June 1999: Talk for Russian Judges on Enforcement of Foreign Judgments
sponsored by United States Agency for Intemational Development, Moscow and
St. Petersburg, Russia. Introduction supplied, but I have no notes, transcript, or
recording for the rest of talk, which was conducted as a Socratic dialogue. The
address for USAID is Ronald Reagan Building, Washingtor, D.C. 20520.

May 13, 1999: New York Law School Commencement, New York, New York.
Outline supplied.

May 11, 1999: Speech to American Foundation for Suicide Prevention accepting
award for Senator Harry Reid. Speech supplied.

April 1999: United States Court of International Trade Bar Association, speaker at
annual dinner. [ have no notes, transcript, or recording. The address of the USCIT
is One Federal Plaza, New York, NY 10278.

April 1999: New York Law School Journal of International & Comparative Law,
guest speaker at dinner. | have no notes, transcript, or recording. The address of
New York Law School is 185 West Broadway, New York, NY 10013.

November 20, 1998: Talk on relations among bench, bar and media for American
Bar Association Rule of Law Initiative (CEEL), Zagreb, Croatia. Notes
supplied.

May 1998: John Jay College of Criminal Justice, City University of New York.
Guest lectured to class on international criminal law for Professor George
Andreapoulis. 1 have no notes, transcript, or recording. The address of John Jay
College of Criminal Justice is 899 Tenth Avenue, New York, NY 10019,

16



32

April 1998: University of California, Berkeley. Trade Panel with Professor David
Caron. [ have no notes, transcript, or recording. The address is 215 Boalt Hall,
Berkeley, CA 94720.

September 10, 1997: presentation on practice and procedure at the Court of
International Trade, International Law Section of the Michigan Bar, Detroit,
Michigan. I have no notes, transcript, or recording. The address of the USCIT is
One Federal Plaza, New York, NY 10278.

1991 or 1992: Speaker, Las Vegas Rotary Club, Irag War remarks. Speech
supplied. :

1990s: speaker at seminars sponsored by the National Conference of Christians
and Jews. Ido not have records of the specific dates, but in 1994 I spoke on the
topic of the Holocaust, and in 1995, I spoke on the topic of the separation of
Church and State. I have no notes, transcript, or recording. The address of the
Conference (now known as National Conference for Community and Justice) is
1095 Day Hill Road, Suite 100, Windsor, CT 060935,

. List all interviews you have given to newspapers, magazines or other
publications, or radio or television stations, providing the dates of these
interviews and four (4) copies of the clips or transeripts of these interviews where
they are available to you.

Independent Judiciary Must Protect Rights of People, Balochistan Times, Dec.
19, 2008. Copy supplied.

US Judge, Justice Department Adviser Visit FJA, Balochistan Times, Dec. 18,
2008 [re-printed in muitiple outlets]. Copy supplied.

Phil Reisman, Hartsdale Dogs Strut Their Stuff at July Fourth Walk, The Journal
News, July 8, 2003. Copy supplied.

Tim Collie, Tribunals Would Be Models for Future Terrorist Trials, Sun-Sentinel,
Jan. 12,2002, Copy supplied.

Monica Dias, Leggett's Case Revives Talk about Shield Law, News Media & the
Law, Jan. 1, 2002. Copy supplied.

Warren Richey, Tribunals on Trial, Christian Science Monitor, Dec. 14, 2001.
Copy supplied.

Warren Bates, Eclectic Local Attorney in Line for Taste of Federal Judgeship, Las
Vegas Review-Journal, May 22, 1995. Copy supplied.
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Michael Reynolds, Artorney Fights 10 Open Government to the People, North
Lake Tahoe Bonanza, undated but approximately 1992, Copy supplied.

Associated Press, Las Vegas Attorney Says Allies Can Attack, Nevada Appeal
Aug. 6, 1991. Copy supplied.

K.J. Evans, LV Lawyer Kept Eye on U.S. Troops, Las Vegas Review-Journal,
Aug. 5, 1991. Copy supplied.

Jane Ann Morrison, Nevada GOP 1o Pay 825,000 Fine, Las Vegas Review-
Journal, Tuly 30, 1991 [quote re-printed in multiple outlets]. Copy supplied.

Interview on July 12, 1984 with quote re-printed: Staff, Parh 1o Geraldine
Ferraro’s Place in History Passed through Tahoe, Reno Gazette-Journal, Mar.
27,2011, Copy of the 2011 article supplied.

State-by-State Results of Voting in Primaries and Caucuses, Washington Post,
Mar. 15, 1984. Copy supplied.

Hart Wins in Nevada, Associated Press, Mar. 14, 1984. Copy supplied.
Unmritled, United Press International, Mar. 14, 1984. Copy supplied.
Cy Ryan, Untitled, United Press Interpational, Mar. 14, 1984, Copy supplied.

Jeff Rabin, Hart Gains Make Race in Nevada, Sacramento Bee, Mar. 11, 1984.
Copy supplied.

Cy Ryan, Campaign '84: Hart Seen Close Behind Mondale in Nevada's ‘Super
Tuesday’ Caucuses, United Press International, Mar. 10, 1984. Copy supplied.

Jay Mathews, Hart Riding High as West Saddles Up for ‘Super Tuesday’,
Washington Post, Mar. 10, 1984, Copy supplied.

John Glisch, Harr Aims to Uproot the Well-Roorted Mondale in Nevada, Christian
Science Monitor, Mar. 8, 1984. Copy supplied.

John Glisch, Organizer’s Drive Gives Mondale an Advantage, Las Vegas
Review-Joumal, Jan. 15, 1984. Copy supplied.

1 also recall giving interviews 1o two local television stations and one radio station
during the period 1987-1995, usually in my role as counsel for the Nevada State
Press Association or the Democratic Party of Nevada, but also occasionally as a
commentator on Jegal issues or political election coverage. I do not have copies or
transcripts of any of those appearances, and have been unable to obtain them.
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13. Judicial Office: State (chronologically) any judicial offices you have held, including
positions as an administrative law judge, whether such position was elected or appotnted,
and a description of the jurisdiction of each such court.

[ have served as an Article Il judge on the U.S. Court of International Trade since my
appoiantment in 1995, During this time, [ have also sat by designation on three courts of
appeal and three district courts.

The U.S. Court of International Trade has national geographic jurisdiction but limited
subject matter jurisdiction. Its subject matter jurisdiction was expanded by Congress in
1980. The court hears international rade and customs cases and alse deals, among other
matters, with specific issues such as denial or revocation of customs brokers” Jicenses,
civil penalties for alleged improper importation of goods, and trade adjustmént assistance
to displaced workers. The court has full legal and equitable powers.

a. Approximately how many cases have you presided over that have gone to verdict
or judgment?

I have presided over 15 bench or jury trials, presided over approximately 140
additional cases that resulted in judgment, and sat on appeliate panels in
approximately 85 additional cases.

{Most of the judgments in cases over which I presided were not the product of a
tria). Many of these cases were decided on motions to dismiss, motions for
summary judgment, or motions for judgment on the agency record. In particular,
28 U.S.C. § 2640 directs that certain cases that come before the U.S. Court of
Intemnational Trade are to be decided on the basis of the underlying administrative
record rather than de nove.)

i.  Of these, approximately what percent were:

Jjury trials: 13%
bench trials: 87 %
civi} proceedings: 100%
criminal proceedings: 0%

(If appellate proceedings are included, these percentages are 88 %
civil and 12 % criminal.}

b. Provide citations for all opinions you have written, including concurrences and
dissents.

See attachment 13b.



C.

35

For each of the 10 most significant cases over which you presided, provide: (1) a
capsule summary of the nature the case; (2) the outcome of the case; (3) the name
and contact information for counsel who had a significant role in the trial of the
case; and (3) the citation of the case (if reported) or the docket number and a copy
of the opinion or judgment (if not reported).

1) Ammex, Inc. v. United States, Court No.: 99-01-00013,23 C.LT. 1066, 86 F.
Supp. 2d 1278 (Ct. Int’] Trade 1999); 23 C.1.T. 549, 62 F. Supp. 2d 1148 (Ct.
Int’} Trade 1999); 24 C.1.T. 851, 116 F. Supp. 2d 1269 (Ct. Int’l Trade 2000);
26 C.1.T. 247, 193 F. Supp. 2d 1325 (Ct. Int’l Trade 2002), aff’d, 334 F.3d
1052 (Fed. Cir. 2003), cert. denied, 541 U.S. 1041 (2004); 26 C.1.T. 510, 201
F. Supp. 2d 1374 (Ct. Int’l Trade 2002), aff’d, 334 F.3d 1052 (Fed. Cir. 2003),
cert. denied, 541 U.S. 1041 (2004)

The operator of a duty-free store challenged the U.S. Customs Service’s
refusal to permit the sale of duty-free fuel at that store. After granting limited
discovery to the plaintiff but denying the plaintiff’s motion to supplement the
administrative record submitted by the agency, I decided that the agency acted
unlawfully. I granted the plaintiff’s motion for judgment on the agency record
but denied the plaintiff’s motion alleging contempt. Following this decision,
the agency identified new information that led it to again reject the sale of
duty-free fuel. I decided that this determination had not contravened the
previous ruling and could be challenged anew by the plaintiff, but only
through the proper channels.

Counsel:

Amy Michelle Rubin

U.S. Department of Justice
International Trade Field Office
26 Federal Plaza

New York, NY 10278

(212) 264-9230

Herbert Carl Shelley

Steptoe & Johnson LLP

1330 Connecticut Avenue, NW
Washington, DC 20036

(202) 429-8146

2) Mikohn Gaming Corp. v. Acres Gaming, Inc., Court Nos.: CV-§-97-1383-
EJW (LRL) and CV-5-98-1462-EJW (LRL), 2001 U.S. Dist. LEXIS 23416
(D. Nev. Aung. 1,2001)

The jury in a patent infringement case found that the plaintiff had infringed on
the defendant’s patents related to a system of networked gaming devices and

20



36

awarded $1.5 million in damages. 1 then denied the plaintiff’s challenges to
that verdict and granted the defendant’s requests for interest, an accounting of
sales, and a permanent injunction barring the plaintiff from using the
defendant’s system, which I stayed pending appeal. Ultimately, the case
settled and the appeal was dismissed.

Counsel:

Adam P. Segal

Brownstein Hyait Farber Schreck, LLP
100 City Parkway, Suite 1600

Las Vegas, NV 89106

(702) 382-2101

Steven E. Shapiro

Mitchell, Silberberg & Knupp
11377 West Olympic Boulevard
Los Angeles, CA 90064

310y 312-3112

Eric R. Olsen

Gordon & Silver, Ltd.

3960 Howard Hughes Parkway, 9th Floor
Las Vegas, NV 89109

{702) 796-5555

Jerry A. Riedinger

Perkins Coie LLP

1201 Third Avenue, Suite 4800
Seattle, WA 98101

(206) 583-8418

Michael D. Broaddus

Perkins Coie LLP

1201 Third Avenue, Suite 4800
Seattle, WA 98101

(206) 583-8418

Wilham R. Urga

Jolley Urga Wirth Woodbury & Standish
3800 Howard Hughes Parkway, 16th Floor
Las Vegas, NV 89169

(702) 699-7500
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3) NSK Lid. v. United States, Consol. Court No.: 02-00627, 28 C.1.T. 1535, 346
F. Supp. 2d 1312 (Ct. Int’1 Trade 2004); 29 C.1.T. 74, 358 F. Supp. 2d 1313
(Ct. Int’l Trade 2005), aff’d, 481 F.3d 1355 (Fed. Cir. 2007), cert, denied,
2008 U.S. LEXJS 1173 (Jan. 22, 2008)

In one of the first cases concerning a particular statistical approach known as
zeroing, I held that the United States Department of Commerce’s decision to
assign a zero margin to sales above normal value of ball bearings was
consistent with both U.S. statutory law and U.S. W.T.O. obligations.
Additionally, I held Coramerce’s administrative review on a non-notified
exporter, use of mode-specific methodology in calculating cost, application
and use of adverse facts available, and acceptance of the exporter’s reported
cost data were proper. | remanded the case to correct clerical errors related to
one of the exporters. The determination was sustained in all other respects.

Counsel:

Matthew Philip Jaffe

Crowell & Moring, LLP

1001 Pennsylvania Avenue, NW
Washington, DC 20004

(202) 624-2500

Kenneth John Pierce

Willkie, Farr & Gallagher, LLP
1875 K Street, NW
Washington, DC 20006

(202) 303-1114

David Andrew Riggle

Riggle and Craven

8430 West Bryn Mawr, Suite 525
Chicago, IL 60631

(312) 368-8787

Donald Joseph Unger

Baker & McKenzie, LLP

One Prudential Plaza

130 East Randolph Drive, Suite 3500
Chicago, I 60601

(312) 861-8877
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Kazumune Victor Kane

Baker & McKenzie, LLP

One Prudential Plaza

130 East Randolph Drive, Suite 3500
Chicago, 1L 60601

(312) 8618675

Louisa Vassileva Camney

Baker & McKenzie, LLP

One Prudential Plaza

130 East Randolph Drive, Suite 3500
Chicago, 1L 60601

(312)861-2911

Diane Alexa MacDonald

Baker & McKenzie, LLP

One Prudential Plaza

130 East Randolph Drive, Suite 3500
Chicago, IL 60601

{312) 861-2590

Carolyn Dorotha Amadon

Barnes, Richardson & Colburn

303 East Wacker Drive, Suite 1100
Chicago, IL 60601

(312) 565-2000

William A. Fennell

Stewart and Stewart

2100 M Street, NW, Suite 200
Washington, DC 20037

(202) 785-4185

David Samuel Silverbrand

U.S. Department of Justice

Compmercial Litigation Branch — Civil Division
1100 L Street, NW, Room 4044

Washington, DC 20530

(202) 305-3278

Paul D. Kovac

U.S. Department of Justice

Commercial Litigation Branch —~ Civil Division
1100 L Street, NW, Room 12100

Washington, DC 20530

(202) 616-9322
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Terence Patrick Stewart
Stewart and Stewart

2100 M Street, NW, Suite 200
Washington, DC 20037

(202) 785-4185

Geert M. De Prest

Siewart and Stewart

2100 M Street, NW, Suite 200
Washington, DC 20037

- (202) 466-1245

Optrex America. Inc. v. United States, Court No.: 00-08-00382, 30 C.1.T. 192,
427 F. Supp. 2d 1177 (Ct. Int’] Trade 2006), af’d, 475 F.3d 1367 (Fed. Cir.
2007)

An importer challenged the U.S. Customs Service's tariff classification of
Tiquid crystal displays (LCDs). Following a bench tdal, T concluded that the
proper classification was under an alternate heading proposed by the
defendant.

Counsel:

Steven Patrick Sonnenberg
Sonnenberg & Anderson

125 South Wacker Dnive, Suite 1825
Chicago, IL 60606

(312) 899-1100

Michael Jason Cunningham
Sonnenberg & Anderson

125 South Wacker Drive, Suite 1825
Chicago, IL 60606

(312) 899-1100

Amy Michelle Rubin

U.S. Department of Justice
International Trade Field Office
26 Federal Plaza

New York, NY 10278

(212) 264-9230
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5) PS Chez Sidnev. L.L.C. v. US. Int’] Trade Comm’n, Court No.: 02-00635, 30
C.LT. 858, 442 F. Supp. 2d 1329 (Ct. Int’l Trade 2006); 31 C.1.T. 1155, 502
F. Supp. 2d 1318 {(C1. Int’] Trade 2007); 533 F. Supp. 2d 1359 (Ct. Int’] Trade
2008); 545 F. Supp. 2d 1345 (Ct. Int’} Trade 2008); 558 F. Supp. 2d 1370 (Ct.
Int’l Trade 2008)

The Continved Dumping and Subsidy Act of 2000 (CDSOA) gave money to
affected domestic producers, but only to those who stated in writing they
supported antidumping investigations that resulted in findings of harmful
dumping. A domestic seafood producer challenged its exclusion from these
payments because it had taken no position on the investigation. Because that
producer had not supported the underlying antidumping petition, it was
ineligible for payments under the CDSOA. [ concluded that this restriction
interfered with the plaintiff’s political speech, that it did not satisfy a
permissible exception or serve a compelling government interest, and that it
therefore violated the First Amendment. The Court of Appeals for the Federal
Circuit considered these arguwments in a related case and decided that a
particular saving construction of the CDSCA could pass constitutional muster.
See SKF USA, Inc. v. U.S. Customs and Border Protection, 556 F. 3d 1337
(Fed. Cir. 2009).

Counsel:

William Edward Brown

Law Office of William E. Brown
4614 Oak Meadow Way
Knoxville, TN 37918

{985) 630-2766

Patrick V. Gallagher , Jr.

U.S. International Trade Commission
Office of the General Counsel

500 E Street, SW

Washington, DC 20436

(202) 205-3152

David A.J. Goldfine

1.5. International Trade Commission
Office of the General Counsel

500 E Street, SW

Washington, DC 20436

{202) 205-3061

25



41

Michael Diehl

U.S. International Trade Commission
Office of the General Counsel

500 E Street, SW, Room 7070
Washington, DC 20436

(202) 205-3095

Neal Joseph Reynolds

U.S. Intemational Trade Commission
Office of the General Counsel

500 E Street, SW

Washington, DC 20436

(202) 205-3093

Franklin E. White

U.S. Department of Justice

Commercial Litigation Branch - Civil Division
1100 L Sireet, NW, 8th Floor

Washington, DC 20530

(202) 307-0361

David Samuel Silverbrand

U.S. Department of Justice

Commercial Litigation Branch — Civil Division
1100 L Street, NW, Room 4044

Washington, DC 20530

(202) 305-3278

Mark L. Josephs

U.S. Department of Justice

Commercial Litigatiop Branch — Civil Division
1100 L Street, NW, Rooro 7062

‘Washington, DC 20330

(202) 307-6288

Paul D. Kovac

U.S. Department of Justice

Commercial Litigation Branch — Civil Division
1100 L Street, NW, Room 12100

Washington, DC 20530

(202) 616-9322
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Will Ernest Leonard

Adduci, Mastriani & Schaumberg, LLP
1200 Seventeenth Street, NW, 5th Floor
Washington, DC 20036

(202) 467-6300

John Charles Steinberger

Adduci, Mastriani & Schaumberg, LLP
1200 Seventeenth Street, NW, 5th Floor
Washington, DC 20036

(202) 467-6300

Michael A. Bamberger

Sonnenschein Nath & Rosenthal

1221 Avenue of the Americas, 24th Floor
New York, NY 10020

(212) 768-6756

Michael Tod Shor
Arnold & Porter, LLP
555 Twelfth Street, NW
Washington, DC 20004
(202) 942-5732

Claire Elizabeth Reade
Arnold & Porter, LLP
555 Twelfth Street, NW
Washington, DC 20004
(202) 942-5566

David Alan Hartquist

Collier, Shannon, Scott, PLLC
3050 K Street, NW, Suite 175
Washington, DC 20007

(202) 342-8450

Terence Patrick Stewart
Stewart and Stewart

2100 M Street, NW, Suite 200
Washington, DC 20037

{202) 785-4185
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6) RSM Prod. Corp. v. Fridman, Court No.: 06-cv-11512, 2008 U.S. Dist.
LEXIS 12840 (S.D.N.Y. Feb. 19, 2008); 2008 U.S. Dist, LEXIS 72058
(S.DN.Y. Sept. 23, 2008); 643 F. Supp. 2d 382 (S.D.N.Y. 2009), afPd, 387
Fed. Appx. 72 (2d Cir. 2010)

Various companies sued a former official of the government of Grenada for
not issuing a license as promised in a contract formed among the parties as
well as other individuals and companies for conspiracy and other claims. 1
dismissed the case for Jack of jurisdiction under the Foreign Sovereign
Immunities Act. 1 also found that the former government official was entitled
1o the protection of the Foreign Sovereign Immunities Act and that plaintiffs
had not demonstrated that any of the exceptions to immunity applied.

Counsel:

Daryl Andrew Libow

Sullivan & Cromwell LLP

1701 Pennsylvania Avenue, NW
Washington, DC 20006

(220) 956-7650

Bruce W, Hickey

Sullivan & Cromwell LLP

1701 Pennsylvania Avenue, NW
Washington, DC 20006

(202) 956-7055

Elizabeth Lee Walker

Sullivan & Cromwell LLP

1701 Pennsylvania Avenve, NW
Washington, DC 20006

{202) 9556-6990

Carl M. Bornstein

The Law Office of Carl M. Bomstein
65 Broadway, Suite 1005

New York, NY 10006

(212) 422-4500

Jeh Charles Johnson

Paunl, Weiss, Rifkind, Wharton & Garrison LLP
1285 Avenue of the Americas

New York, NY 10019

(212) 373-3093
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7) SKF USA, Inc. v, United States, Court No.: 03-00490, 28 C.1.T. 170, 316 F.

(Fed. Cir. 2007); 29 C.1.T. 969, 391 F. Supp. 2d 1327 (Ct. Int’ Trade 2005),
vacated and remanded, 512 F.3d 1326 (Fed. Cir. 2007); 30 C.1.T. 1263,435 F.
Supp. 2d 1247 (Ct. Int’l Trade 2006), vacated and remanded, 512 F.3d 1326
{Fed. Cir. 2007); 30 C.1.T. 1402, 452 F. Supp. 2d 1335 (Ct. Int’] Trade 2006),
vacated and remanded, 512 F.3d 1326 (Fed. Cir. 2007); 533 F. Supp. 2d 1347
(Ct. Int’l Trade 2008)

In three separate opinions, I granted 2 preliminary injunction prohibiting
liguidation (final processing) of the plaintiff’s entries, denied the defendant’s

- motion to dismiss the case, and remanded the Department of Commerce’s
decision 1o the agency. Commerce then submitted its redetermination, which
1 affirmed in part and struck in part. My decisions were vacated by and
remanded by the Federal Circuit in SKF USA_ Inc. v. United States, 512 F.3d
1326, 246 Fed. Appx. 692, 2007 U.S. App. LEXIS 20919 (Fed. Cix. 2007),
which held that the entries had been liguidated by operation of law before the
court ruled on the initial request for preliminary injunction, precluding the
court from granting relief. Tthen dismissed the case as moot.

Counsel:

Herbert Carl Shelley

Steptoe & Johnson LLP

1330 Connecticut Avenue, NW
Washington, DC 20036

(202) 429-8146

Susan Rebecca Gibring
Steptoe & Johnson LLP

1330 Connecticut Avenue, NW
Washington, DC 20036

(202) 429-6490

Stephen Car} Tosini

U.S. Department of Justice

Commercial Litigation Branch - Civil Division
1100 L Street, NW, Room 12020

Washington, DC 20330

(202)616-5196

Geert M. De Prest

Stewart and Stewart

2100 M Street, NW, Suite 200
Washington, DC 20037

(202) 466-1245
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Terence Patrick Stewart
Stewart and Stewart

2100 M Street, NW, Suite 200
Washington, DC 20037

(202) 785-41835

United States v, Tri-State Hogpital Supply Corp., Court No.: 97-04-00678, 23
C.LT. 736, 74 F. Supp. 2d 1311 (Ct. Int"] Trade 1994)

The United States songht civil penalties against an importer of surgical
instruments for alleged negligence, gross negligence, and fraud with respect to
such importation. 1 denied the government’s pre-trial motion to rule that
allegedly false statemnents made by the importer were material. Following
trial, the jury returned a verdict for the importer.

Counsel:

Michele D, Lynch

Office of General Counsel for Import Administration
U.S. Department of Commerce

1401 Constitution Avenue, NW

Washington, DC 20230

(202) 482-2000

Lucius B. Lau

U.S. Department of Justice

Commerical Litigation Branch — Civil Division
1100 L Street, NW, Suite 10114

Washington, DC 20530

(202) 616-8253

John M. Dowd

Akin Gump Strauss Hauer & Feld LLP

1333 New Hampshire Avenue NW, Suite 400
Washington, DC 20036

(202) 887-4386

Joseph P. Esposito
Hunton & Williams LLP
1900 K Street, NW
Washington, DC 20006
(202) 955-1500
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9} Usinor v, United States, Consol. Court No.: 01-00010, 26 C.1.T. 767 {Ct. nt’]
Trade 2002); 28 C.1.T. 1107, 342 F. Supp. 2d 1267 (Ct. Int’l Trade 2004)

Under its international obligations, the government is required 1o review
antidumping and countervailing decisions no later than five years after
issuance to determine if those decisions are still necessary (in a proceeding
called a sunset review). 1 affirmed in part and remanded in part the
Intemational Trade Commission’s five-year sunset review determinations in
Certain Carbon Steel Products From Australia, Belgium, Brazil, Canada,
Finland, France, Germany, Japan, Korea, Mexico, Netherlands, Poland,
Romania, Spain, Sweden, Taiway, and United Kingdom. 1 then held as
supported by-substantial evidence numerous post-remand ITC sunset review
determinations: the ITC’s decision to cumulate subject imports, the ITC’s
decision to not conduct a strict quantitative negligibility analysis in a five-year
review, the ITC’s finding of likely discernible adverse impact, and the overall
ITC determination that the revocation of the orders on subject imports were
likely to cause the continvation or recurrence of material injury within a
reasonably foreseeable time. ] sustained the ITC’s sunset review following
remand.

Counsel:

Allan Paul Victor

Weil, Gotshal & Manges, LLP
767 Fifth Avenue

New York, NY 10153

{212) 935-7400

Thomas Bernard Wilner

Shearman & Sterling, LLP

801 Pennsylvania Avenue, NW, Suite 500
Washington, DC 20004

{202y 508-8050

Gail T. Cumins
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10) Wooten v. United States Sec’y of Agric., Court No.: 05-00208, 30 C.1.T. 849,
441 F. Supp. 2d 1253 (Ct. Int’l Trade 2006); 30 C.1.T. 99,414 F. Supp. 2d
1313 {Ct. Int’l Trade 2006)

The USDA had denied the plaintiff’s application for trade adjustment
assistance because his net income from fishing increased from a loss to a gain
in the relevant two years. After I granted the plaintiff’s motion to supplement
the record, the plaintiff argued that the definition of “net farm income”
adopted by USDA violated the intent of Congress. 1 held that the Secretary of
Agriculture has broad discretion in choosing a definition and that the
definition chosen was reasonable and rational and therefore permissible.
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d. For each of the 10 most significant opinions you have written, provide: (1)
citations for those decisions that were published; (2) a copy of those decisions that
were not published: and (3) the names and contact information for the attorneys
who played a significant role in the case.
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e. Provide z list of all cases in which certiorari was requested or granted.

1) Amex. Inc. v. United States, 26 C.L.T. 247, 193 F. Supp. 2d 1325 (Ct, Int’}
Trade 2002), aff’d, 334 F.3d 1052 (Fed. Cir. 2003), cert. denied, 541 U.S,
1041 (2004)
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2} Californians for Safe & Competitive Dump Truck Transp. v. Meadonca, 152
F.3d 1184 (9th Cir. 1998), cert. denjed, 1999 U.S. LEXIS 2308 (Apr. 5, 1999)

3) Eurodif S.A. v. United States, 30 C.1.T. 1139, 442 F. Supp. 2d 1367 (CL. [nt’}
Trade 2006), appeal dismissed, 506 F.3d 1051 (Fed. Cir. Sept. 21, 2007),
rev'd, 555 U.S. 305 (Jan. 26, 2009)

4) Kulas v, Valdez, 159 F.3d 453 (9th Cir. 1998) (Wallach, J., dissenting), cert,
denied, 2000 U.S. LEXIS 1209 (Feb. 22, 2000}

5) NSK Ltd. v. United States, 28 C.LT. 1535, 346 F. Supp. 2d 1312 (Ct. Int’]
Trade 2004), aff'd, 481 F.3d 1355 (Fed. Cir. 2007), cert. denied, 2008 U.S.
LEXIS 1173 (Jan. 22, 2008)

6) Nufarm America’s, Inc. v. United States, 31 C.LT. 203,477 F. Supp. 2d 1290
(Ct. Int’! Trade 2007), aff’d, 521 F.3d 1366 (Fed. Cir. 2007), cert. denied,
2008 U.S. LEXIS 8336 (Nov. 10, 2008)

7} United States v. Aviles, 1998 U.S. App. LEXIS 38820 (9th Cir. Apr. 14,
1998), cert. denied, 1999 U.S. LEXIS 5461 (Oct. 4, 199%)

8) United States v. Dee, 1997 U.S. App. LEXIS 22448 (9th Cir. Apr. 14, 1998),
cert. denied, 1998 U.S. LEXIS 5015 (Oct. 5, 1998)

9) United States v. Doe, 149 F.3d 945 (9th Cir. 1998), cert. denied, 1998 U.S.
LEXIS 7208 (Nov. 9, 1998)

10) United States v. Etsitty, 140 F.3d 1274 (9th Cir. 1997) (per curiam), cert.
denied, 1998 U.8. LEXIS 7317 (Nov. 16, 1998)

11) United States v. Fredericks, 1998 U.S. App. LEXIS 10350 (9th Cir. Apr. 16,
1998), cert. denied, 1998 U.S. LEXIS 6292 (Oct. 5, 1998)

12) United States v. Guerrero-Acosta, 1998 U.S. App. LEXIS 12853 (9th Cir.

13) United States v. Liddawi, 1998 U.S. App. LEXIS 9780 (9th Cir. Apr. 15,
1998), cert, denied, 1999 U.S. LEXIS 335 (Jan. 11, 1999)

14) Walker v. Univ. of Rochester, Strong Mem'] Hosp., 368 Fed. Appx. 188 (2d
Cir. 2010), cert. denied, 2010 U.S. LEXIS 5938 (Oct. 4, 2010)

Provide a brief summary of and citations for all of your opinions where your
decisions were reversed by a reviewing court or where your judgment was
affirmed with significant criticism of your substantive or procedural rulings. If
any of the apinions listed were not officially reported, provide copies of the
opinions.

1} In Alleghenv Ludlum Corp. v. United States, 24 C.1.T. 858, 116 F. Supp. 24
1276 (Ct. Int’] Trade 2000), vacated and remanded, 287 F.3d 1365 (Fed. Cir.
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2002), T held that, although there were errors committed by the ITC and
evidence detracting from the substantiality of the evidence, the evidence was
significant enough to find that subject imports did not canse material injury 1o
the cold-rolled plate industry. In vacating and remanding, the Federal Circuit
held that the ITC’s price determination was not supported by substantial
evidence and therefore my decision to affirm the Commission was incorrect.

The Federal Circuit affirmed my decision in Ammex, Inc. v. United States, 26
C.1T. 247,193 F. Svpp. 2d 1325 (Ct. Int’l Trade 2002), aff*d, 334 F.3d 1052
{Fed. Cir. 2003), cert. denied, 541 U.S. 1041 (2004) to deny the plaintiff’s
Motion for an Order to Show Cause Why the United States Customs Service
Should Not be Held in Contempt. However, the Federal Circuit stated that {
had “erred in [my] initial decision by applying the elements of collateral
estoppel {or issue preclusion) instead of those of res judicata.” 334 F.3d at
1055.

In Archer Daniels Midland Co. v. United States, 559 F. Supp. 2d 1347 (Ct.
Int’} Trade 2008), rev’d and remanded, 561 F.3d 1308 (Fed. Cir. 2009), I held
that imported deodorizer distillate was not prima facie classifiable in the U.S.
Harmonized Tariff Schedule. The Federal Circuit disagreed.

In USEC Inc. v, United States, 27 C.I.T. 1419, 281 F. Supp. 2d 1334 (Ct. Int"
Trade 2003) (Pogue, J.), a three-judge panel on which I sat decided, among
other things, that certain low-enriched uranium was transacted as a service
rather than as a good but was nonetheless subject to the countervailing duty
statute. On interlocutory appeal, the Federal Circuit affirmed the nature of the
transactions but reversed on the applicability of the statute. Eurodif S.A. v,
United States, 411 F.3d 1355 (Fed. Cir. 2005). Following additional decisions
by the Court of International Trade panel and the Federal Circuit, the U.S.
Supreme Court ultimately held that the U.S. Department of Cominerce had
reasonably treated the transacted uranium as a good. United States v. Eurodif
S.A., 555U.S. 305 (2009).

In Former Emps. of Quality Fabricating, Inc. v. United States, 28 C.1.T. 679,
343 F. Supp. 2d 1272, motion for reconsideration denied at 28 C.1.T. 1061,
353 F. Supp. 2d 1284 (Ct. Int’l Trade 2004), vacated and remanded 448 F.3d
1351 {(Fed. Cir. 2006}, | heid that the court had jurisdiction over secondarily-
affected worker groups with regard to trade adjustment cextifications under the

Trade Act of 1974, The Federal Circuit disagreed.

In Gallant Ocean {Thailand) Co. v. United States, 602 F. Supp. 2d 1337 (Ct.
Int’] Trade 2009), vacated and remanded, 602 F.3d 1319 {Fed. Cir. 2010), 1
held that, due to the plaintiff’s unwillingness to supply information in the
mvestigation, Commerce permissibly assigned an adverse facts available rate.
The Federal Circuit held, however, that this rate did not represent
“commercial reality,” 602 F.3d at 1322.
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7y In GE Med. Sys. Group v. United States, 24 C.LT. 12, 86 F. Supp. 2d 1291
{Ct. Int’l Trade 2000), rev’d, 247 F.3d 1231 (Fed. Cir. 2001), | held that
certam medical photographic equipment should be classified as cameras. The
Federal Circuit reversed, finding that this equipment should be classified as
accessories.

8) The Federal Circuit affirmed my decision in Hotdzon Lines, LLC v. United
States, 639 F. Supp. 2d 1285 (Ct. Int’l Trade 2009), aff’d, 626 F.3d 1354 (Fed.
Cir. 2010) that certain work done on the plaintiff’s ship was not dutiable under
the vessel repair statute. The Federal Circuit nonetheless stated that “the
Court of International Trade erred when it held that the prior condition of
replaced parts is irrelevant to the determination of whether work constitutes a
nondutiable modificatton or a dutiable repair. However, because the Court of
International Trade determined that the replaced parts on the HAWAIL were in
proper working order prior to modification, this error was harmless.” 626 F.3d
at 1356.

9) In reviewing NMB Sing. Ltd. v. United States, 31 C.I.T. 1943, 533 F. Supp.
2d 1244 (Ct. Int’l Trade 2007), aff°d in part, vacated in part, remanded in part,
557 F.3d 1316 (Fed. Cir, 2009}, the Federal Circuit upheld Commerce’s
antidumping determination, but only with regards to the continuation of the
antidumping order; with regards to the antidumping duty rates, the Federal
Circuit vacated and remanded.

10) In reversing Orlando Food Cormp. v. United States, 28 C.LT. 1244, 343 F.
Supp. 2d 1375 (Ct. Int’l Trade 2004), rev’d and remanded, 423 F.3d 1318
(Fed. Cir. 2005), the Federal Circuit held that I “erred in holding that 19
U.S.C. § 1505 did not apply to amounts determined to be excess money
deposited as a result of a reliquidation pursuant to section 1408 of the Tariff
Suspension and Trade Act of 2000.” 423 F.3d at 1325.

11)In Rubie’s Costume Co. v. United States, 26 C.1.T. 209, 196 F. Supp. 2d 1320
(Ct. Int’l Trade 2002), rev’d, 337 F.3d 1350 (Fed. Cir. 2003), I held that the

deference and found the agency’s reasoning unpersoasive under Skidmore
deference. In reversing, the Federal Circuit agreed that Chevron deference did
not apply but found the reasoning of Customs persuasive under Skidmore
deference.

12)In SKF USA Inc. v. United States, 28 C.1.T. 170, 316 F. Supp. 2d 1322 (Ct.
Int’l Trade 2004), vacated and remanded, 512 F.3d 1326 (Fed. Cir. 2007), 1
issued a preliminary injunction prohibiting liguidation of entries. In vacating
and remanding this decision, the Federal Circuit held that the entries had been
liquidated by operation of law before the court ruled on the initial request for
prehiminary injunction, removing the court’s ability to grant relief.
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13) The Federal Circuit affirmed my decision in Tung Mung Dev. Co. v. United
States, 26 C.1.T. 969, 219 F. Supp. 2d 1333 (Ct. Int’l Trade 2002), aff’d, 354
F.3d 1371 (Fed. Cir. 2004), which in turn affirmed the U.S. Department of
Commerce’s remand determination, The Federal Circuit stated that while I
“erred in holding that Commerce’s decisions were not entitled to Chevron
deference . . . , it i5 not clear that this error was the basis for the Court of
International Trade’s decisions.” 354 F.3d at 1379 n.8.

. Provide a description of the number and percentage of your decisions in which
you issued an unpublished opinion and the mananer in which those unpublished
opinions are filed and/or stored.

All public slip opinions issued in U.S. Court of International Trade cases over
which 1 presided are available in official reporters or commercial databases such
as Lexis and Westlaw. When the inclusion of business proprietary or other
confidential information has required a confidential version of a slip opinion, 1
have issued a corresponding public version of that slip optnion from which the
confidential information was redacted.

At the U.S. Court of International Trade, all final decisions whether in a contested
action or with regards to a preliminary injunction must be accompanied by a
statement of findings of fact and conclusions of law or an opinion stating the
reasons and facts behind the decision. These statements and opinions in addition
to all orders and judgments can be found at the Office of the Clerk as public
records. All parties to a given action are automatically provided with a copy of al
judgments, orders, opinions, decisions, etc. associated with their case.

Although I rarely issue unpublished opinions, I issued one such opinion that
formally reprimanded an attorpey in Precision Specialty Metals, Inc. v. United

Specialty Metals. Inc. v. United States, 315 F.3d 1346 (Fed. Cir. 2003).

In general, opinions issued in cases for which 1 sat by designation are available in
official reporters or commercial databases such as Lexis and Westlaw. However,
1 am aware of one opinion in a case at the District Court for the District of
Columbia that is not provided in any official or unofficial reporter, and is instead
available only within the case docket.

. Provide citations for significant opinions on federal or state constimtional issues,
together with the citation to appellate court rulings on such opinions. If any of the
opinions listed were not officially reported, provide copies of the opinions.

1} Int’l Trading Co. v. United States, 24 C.1.T. 596, 110 F. Supp. 2d 977 (Ct.
Int’} Trade 2000), aff"d, 281 F.3d 1268 (Fed. Cir. 2002)

2) Nereida Trading Co. v. United States, 683 F. Supp. 2d 1348 (Ct. Int’l Trade
2010)
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3) Nufarm America’s, Inc. v. United States, 29 C.I.T. 1317, 398 F. Supp. 2d
1338 (Ct. Int’ Trade 2005)

4) Nufarm America’s, Inc. v, United States, 31 C.LT. 203, 477 F. Supp. 2d 1290
(Ct. Int’l Trade 2007), aff'd, 521 F.3d 1366 (Fed. Cir. 2007), cert. denied,
2008 U.S. LEXIS 8336 (Nov. 10, 2008)

3) PS Chez Sidney, L.L.C. v. U.S. Int’} Trade Comm’n, 30 C.1.T. 858, 442 F.
Supp. 2d 1329 (Ct. Int’l Trade 2006)

6) PS Chez Sidrey, L.L.C. v. U.S. Int’l Trade Comm’n, 31 C.1.T. 1155, 502 F.
Supp. 2d 1318 (Ct. Int’l Trade 2007)

7) United States v. Berke, 170 F.3d 882 (9th Cir. 1999) (Wallach, J., dissenting)

8) United States v. Etsitty, 140 F.3d 1274 (9th Cir. 1997) (per curiam), cert.
denied, 1998 U.S. LEXIS 7317 (Nov. 16, 1998)

9} United States v. Sloan, 1998 U.S. App. LEXIS 5454 (9th Cir. June 11, 1997)

Provide citations to all cases in which you sat by designation on a federal court of
appeals, including a brief summary of any opinions you authored, whether
majority, dissenting, or concurring, and any dissenting opinions you joined.

In the following cases, I sat by designation and authored a majority, dissenting or
concwTing opinion.

1} Boesch v. Sacco, 2003 U.S. App. LEXIS 9006 (3d Cir. Apr. 29, 2003)

The appellant’s appeal of the district court’s dismissal of her complaint was
dismissed for lack of jurisdiction. The plaintiff failed the redressability prong
of the Article 1] standing inquiry. She was unable to demonstrate that relief
could be granted to her by the federal courts for the injury she alleged.

2) Boyce v. Bamhart, 66 Fed. Appx. 297, 2003 U.S. App. LEXIS 6004 (3d Cir.
2003)

The administrative law judge denied the plaintiff°s application for disability,
disability benefits, and Social Security income. We affirmed the decision
because it was supported by substantial evidence.

3) Ho by Ho v. San Francisco Unified Sch. Dist., 147 F.3d 854 (9th Cir. 1998)
(Wallach, I, dissenting)

I dissented from the majority opinion which found a lack of jurisdiction to
hear an appeal regarding this desegregation case. Summary judgment should
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5)

6)

7

8
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have been granted at the trial Jevel; there was sufficient information on the
record to determine there were no genuinely contested facts to create a
genuine issue or to deprive us of jurisdiction. Therefore, the trial court’s
denial of summary judgment should have been reversed.

Kulas v, Valdez, 159 F.3d 453 (9th Cir. 1998), cert. denied, 2000 U.S. LEXIS
1209 (Feb. 22, 2000) (Wallach, J., dissenting)

1 dissented from the majority opinion, which upheld the qualified imrounity of
a prison doctor who forced an inmate to take medication. I argued that the
forced medication of the inmate was not reasonably withia the scope of the
order of the judge who had commitied the inmate to an institution afier
determining him momentarily incompetent to stand trial.

Neal v. Comm’r of Soc. Sec., 57 Fed. Appx. 976 (3d Cir. 2003}

The administrative law judge’s decision regarding the onset of appellant’s
disability for the purposes of Social Security disability benefits was upheld as
being supported by substantial evidence. Therefore the district court’s
affirmation of the administrative law judge’s decision was affirmed.

United States v. Berke, 170 F.3d 882 (Sth Cir. 1999) (Wallach, J., dissenting)

1 dissented from the majority opinion, which vpheld the district court’s
determination that the defendant knowingly and voluntarily waived his First
Amendment rights with regards to a consent decree that permanently enjoined
him from involvement in the production, sale, or distribution of any sexually
explicit materials. In my view, the consent decree acted in part as a prior
restraint on the defendant’s First Amendment rights and therefore was void as
contrary to public policy.

United States v. Brannon, 146 F.3d 1194 (5th Cir. 1998) (Wallach, J.,
dissenting)

1 dissented from the majority opinion that upheld the district court’s decision
to admit evidence from an uncompleted breathalyzer test. In my view, the
governiment had not shown that the results of the partial breathalyzer test were
reliable under Daubert.

United States v. Etsitty, 140 F.3d 1274 (9th Cit. 1997) (per curiam), cert.
denied, 1998 U.S. LEXIS 7317 (Nov. 16, 1998)

We affirmed the defendant’s convictions for kidnapping and essault witha
dangerous weapon, as the defendant’s brother’s suicide note was properly
excluded.
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9 United States v. McElyea, 158 F.3d 1016 (9th Cir. 1998)

We affirmed the conviction of the lower court but remanded the case for
resentencing, because we held that, under the Armed Career Criminal Act, the
appellant’s previous burglaries “arose out of a single criminal episode.”

10) United States v, Parmelee, 319 F.3d 583 (3d Cir. 2003)

The plaintiff was charged with four counts of possession of child pomography
using media that traveled in interstate coramerce. We reversed the plaintiff’s
sentence and remanded for re-sentencing consistent with the Sentencing
Guidelines.

11) United States v. Shumway, 199 F.3d 1093 (9th Cir. 1997) (Wallach, J.,
concurring)

I concurred with the majority and wrote separately to highlight a particular
aspect of mining that was important to the decision.

12) United States v. Torres, 56 Fed. Appx. 556 (3d Cir. 2002)

We affirmed the district court’s determination that the defendant was the
leader or supervisor in a drug importation conspiracy, an aggravating factor
under the U.S. Sentencing Guidelines Manual § 3B1.1.

In the following cases, I sat by designation on a federal court of appeals and
joined the majority opinion.

1) Allenv. Great Am. Ins. Co.. 1998 U.S. App. LEXIS 8370 (Sth Cir. Apr. 27,
1998)

2) Bailey v. United States, 1997 U.S. App. LEXIS 17443 (9th Cir. June 11,
1997)

3) Blixtv. Stockton Unified Sch. Dist., 1997 U.S. App. LEXIS 19978 (9th Cir.
July 30, 1997)

4) Californians for Safe & Competitive Dump Truck Transp. v. Mendonca, 152
F.3d 1184 (9th Cir. 1998), cert. denied, 1999 U.S. LEXIS 2508 (Apr. S, 1999)

5} Cann v. Woodborough Dev. Co. (In re Woodborough Dev. Co.), 1997 U.S.
App. LEXIS 25175 (9th Cir. Sept. 15, 1997)

6) Concrete Equip. v. Fox (In re Vigil Bros. Constr.}, 1997 U.S. App. LEX1S
17197 (9th Cir. July 7, 1997)

7) D.C. Hollingsworth Enters, v. United States. Dep’t of Agric., 1998 U.S. App.
LEXIS 11755 (9th Cir. June 2, 1998)

8) Fonteno v, Equitable Life Assur. Soc’y of the United States, 1997 U.S. App.
LEXIS 19776 (9th Cir. July 28, 1997)
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9} Foodland Supermarket v. Hamada, 1997 U.S. App. LEXIS 30045 (5th Cir.
Oct. 23, 1997)

10) Gonzales-Neyra v. INS, 133 F.3d 726 (Sth Cir. 1997)

11) Gonzalez v. INS, 1997 U.S. App. LEXIS 19779 (Sth Cir. June 9, 1997)
12) Lopez-Smith v. Hood, 121 F.3d 1322 (9th Cir. 1997)

13)Luan v. INS, 1997 U.S. App. LEXIS 26543 (Sth Cir. June 13, 1997)

14y Nelson v. United States, 1997 U.S. App. LEXIS 17189 (5th Cir. June 11,
1997

15)Nickel v. Bank of Am. Nat'l Trust & Sav. Ass’n, 1997 U.S. App. LEXIS
19307 (9th Cir. June 12, 1997)

16) O’Hara v. Teamsters Union Local #856, 151 F.3d 1152 {9th Cir. 1998)
17) Pherson v. Chater, 1997 U.S. App. LEXIS 21587 (9th Cir. June 13, 1997)
18) Rhinehart v. IBM, 1997 U.S. App. LEXIS 21589 (9th Cir. June 9, 1997)
19) Rodriguez v. INS, 1997 U.S. App. LEXIS 24657 (Sth Cir. Jupe 9, 1997)
20) Security Farms v. Int’l Bhd, of Teamsters, 124 F.3d 999 (5th Cir. 1997)

21) Security Farms v. Int’l Bhd. of Teamsters, 2000 U.S. App. LEXIS 1557 (9th
Cir. Dec. 6, 1999)

22) Sherber v. O"Brien Corp., 1997 U.S. App. LEXIS 19109 (9th Cir. June 10,
1997)

23) Sierra Club v. Babbitt, 1998 U.S. App. LEXIS 7915 (Sth Cir. Apr 14, 1998)

24) Simpson v. City of Rene, 1997 U.S. App. LEX1S 17425 {9th Cit. June 10,
1997)

25) Stoimenov v. INS, 1998 U.S. App. LEXIS 9538 (9th Cir. Apr. 13, 1998)
26) Suma Fruit Int’l v. Albany Ins. Co., 122 F.3d 34 (9th Cir. 1997)

27y8SVT Corp. v. Federal Express Corp., 1998 U.S. App. LEXIS 17791 (9th Cir.
Apr. 17, 1998)

28) United States Fid. & Guar, Co. v. Riggs, 1997 U.S. App. LEXIS 19775 (9th
Cir. June 13, 1997)

29) United States v. Atkins, 1998 U.S. App. LEXIS 12567 (9th Cir. Apr. 15,
1998)

30) United States v. Aviles, 216 F.3d 881 (9th Cir. 2000)

31)United States v. Aviles, 1998 U.S. App. LEXIS 38820 (Sth Cir. Apr. 14,
1998), cert. denied 1999 U.S. LEXIS 5461 {Oct. 4, 1999)

32) United States v. Cretacei, 1998 U.S. App. LEXIS 11754 (9th Cir. Apr. 14,
1998)
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33) United States v. Dee, 1997 U.S. App. LEXIS 22448 (Sth Cir. Apr. 14, 1998),
cert. denied, 1998 U.S. LEXIS 5015 {Oct. S, 1998)

34) United States v. Doe, 149 F.3d 945 (9th Cir. 1998), cert. denied, 1998 U.S.
LEXIS 7208 (Nov. 9, 1998)

35) United States v. Fredericks, 1998 U.S. App. LEXIS 10350 (9th Cir. Apr. 16,
1998), cert. denied, 1998 U.S. LEX1S 6292 (Oct. 5, 1998)

36) United States v. Guerrero-Acosta, 1998 U.S. App. LEXIS 12855 (9th Cir.
Apr. 14, 1998), cert. denied, 1998 U.S. LEXIS 6796 (Oct. 19, 1998)

37) United States v. Liddawi, 1998 U.S. App. LEXIS 20111 (Aug. 12, 1998)

38) United States v. Liddawi, 1998 U.S. App. LEXIS 9780 (9th Cir. Apr. 15,
1998), cert, denied, 1999 U.S. LEXIS 335 (Jan. 11, 1999)

39) United States v. Lobo-Osuna, 1998 U.S. App. LEXIS 8995 (9th Cir. Apr. 14,
1998)

40) United States v. Madera-Reves, 1998 U.S. App. LEXIS 11753 (5th Cir. Apr.
16, 1998)

41} United States v. McDermott, 1997 U.S. App. LEXIS 27194 (6th Cir. June 13,
1997)

42) United States v. Ordaz, 145 F.3d 1111 (9th Cir. 1998)
43) United States v. Padilla, 1998 U.S. App. LEXIS 9496 (9th Cir. Dec. 10, 2002)

44) United States v. Preusch, 1997 U.S. App. LEXIS 19225 (9th Cir. June 11,
1997)

45) United States v. Sloan, 1998 U.S. App. LEXIS 5454 (9th Cir, June 11, 1997)

46) United States v. Wallen, 1997 U.S. App. LEXIS 21604 (9th Cir. June 13,
1997)

47) United States v. Washington, 1998 U.S. App. LEXIS 8842 (9th Cir. Apr. 16,
1998)

48) Vera-Valera v, INS, 147 F.3d 1036 (Sth Cir. 1997)

49)Booker v. Doe, 368 Fed. Appx. 186 (24 Cir. 2010)

50) Duemmel v. Fischer, 368 Fed. Appx. 180 (2d Cir. 2010}

51)Murphy v. Allied World Assur. Co. (U.8.), 370 Fed. Appx. 193 (2d Cir. 2010)
52)Robinson v. Citibank S.1D.. N.A., 368 Fed. Appx. 185 (2d Cir. 2010}

53) Terreri v. Astrue, 368 Fed. Appx. 204 (2d Cir. 2010)

54) Travelers Indem. Co. v. Kabir, 368 Fed. Appx. 209 (2d Cir. 20610}

55) United States v. Harper, 374 Fed. Appx. 124 (2d Cir. 2010)

56) United States v. Lee, 368 Fed. Appx. 183 (2d Cir. 2010)

57) United States v. Rodrignez, 368 Fed. Appx. 178 (2d Cir. 2010)
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58) Walker v. Univ. of Rochester, Strong Mem’'l Hosp., 368 Fed. Appx. 188 (2d
Cir. 2010), cert. denied, 2010 U.S. LEXIS 5958 (Oct. 4, 2010)

59) Warren v. Goord, 368 Fed. Appx. 161 (2d Cir. 2010)

60) Wetherby v. Astrue, 368 Fed. Appx. 199 (2d Cir. 2010}

61)Buffa v. NJ. State Dep't of Judiciary, 56 Fed. Appx. 571 {34 Cir. 2003)
62) Davis v. Asheroft, 57 Fed. Appx. 968 (3d Cir. 2003)

63) Eeoc v. Hesco Parts Corp., 57 Fed. Appx. 518 (3d Cir. 2003)

64) Fed. Home Loan Mortg. Corp. v. Scottsdale Ins. Co., 316 F.3d 431 (34 Cir.
2003)

65) Gibbons v. Anton Noll. Inc. (In re RFE Indus.), 65 Fed. Appx. 405 (34 Cir.
2003)

66) Gibbons v. Anton Noll, Inc. (In re RFE Indus.), 59 Fed. Appx. 501 (3d Cir.
2003)

67)Matlin v, Langkow, 65 Fed. Appx. 373 (3d Cir, 2003)

68) Nembhard v. United States, 56 Fed. Appx. 73 (3d Cir. 2002)
69) Palm Bav Imps . Inc. v. Miron, 55 Fed. Appx. 52 (3d Cir. 2002)
70) Rivera v. Cont’] Airlines, 56 Fed. Appx. 567 (34 Cir. 2010)

71) Scopia Mortg. Corp. v. Greentree Mortg, Co., L.P., 56 Fed. Appx. 93 (3d Cir.
2003)

72) United States v. Martinez, 54 Fed. Appx. 761 (3d Cir. 2002)
73) United States v. Reves, 56 Fed. Appx. 559 (3d Cir. 2002)

14. Recusal: If you are or have been a judge, ideniify the basis by which you have assessed
the necessity or propriety of recusal (If your court employs an “automatic” recusal system
by which you may be recused without your knowledge, please include a general
description of that system.) Provide a list of any cases, motions or matters that have
come before you in which a litigant or party has requested that you recuse yourself due to
an asserted conflict of interest or in which you have recused yourself sua sponte. Identify
each such case, and for each provide the following information:

a. whether your recusal was requested by a motion or other suggestion by a litigant
or a party to the proceeding or by any other person or interested party; or if you
recused yourself sua sponte;

b. 2 brief description of the asserted conflict of interest or other ground for recusal;

¢. the procedure you followed in determining whether or not to recuse yourself;
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d. your reason for recusing or declining to recuse yourself, including any action
taken to remove the real, apparent or asserted conflict of interest or to cure any
other ground {or recusal.

1 assess the necessity and propriety of recusal in accordance with 28 U.S.C. §§ 144 and
455 ag well as the Code of Conduct for United States Judges.

1 am not aware of any cases, yotions or matters that came before me in which a litigant
or party requested that ] recuse myself due to an asserted conflict of interest. The U.S.
Court of International Trade's Case Management / Electronic Case File System
(CM/ECF), which encompasses case activity since 2001, contains no records of any such
requests by a litigant or party. It also contains no records of any instances where I
recused myself sua sponte.

Because [ participate in automated conflict checking through CM/ECF, cases that would
otherwise have been assigned to me may have been automatically assigned to another
judge without my knowledge.

15. Public Office, Political Activities and Affiliations:

a. List chronologically any public offices you have held, other than judicial offices,
including the terms of service and whether such positions were elected or
appointed. If appointed, please include the name of the individual who appointed
you. Also, state chronologically any unsuccessful candidacies you have had for
elective office or unsuccessful nominations for appointed office.

T have not held any public office other than judicial office. 1 have not had any
unsuccessful candidacies for elective office or unsuccessful nominations for
appointed office.

‘b. List all memberships and offices held in and services rendered, whether
compensated or not, to any political party or election committee. 1f you have ever
held a position or played a role in a political campaign, identify the particulars of
the campaign, inchuding the candidate, dates of the campaign, your title and
responsibilities.

Member Democratic Party of Nevada, 1976 — 1995

General Counsel, Nevada Democratic Party, 1982 ~ 1987 and 1989 ~ 1995 (with
breaks in service while on military duty)
General Jegal representation including appearances before the Federal
Election Commission :

General Counsel, Nevada Assembly Democratic Caucus, 1982 — 1995

General legal representation including appearances before the Federal
Election Commission
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Harry Reid campaigns for House of Representatives, 1982 and 1984; United
States Senate, 1986 and 1992; 1982 ~ 1987 and 1989 — 1995 (with breaks in
service while on military duty)
No title; served as general counsel, speech writer, researcher and policy
advisor; defended and filed Federal Election Complaints, and provided
representation before the Ethics Committee of the House of
Representatives

Richard Bryan, campaigns for United States Senate, 1988; Governor, 1982, 1986
No title; served as general counsel] and researcher; defended Federal
Election Complaint :

Rep. James H. Bilbray, General campaign legal advice, 1986 — 1994

Albert Gore, Ir. President, 1988
State Director, Nevada and Arizona; organized campaign staff, volunteers
and strategy

Walter Mondale, President 1984
Chair, Nevadans for Mondale, personal candidate representative

Delegate, 1984 and 1988, and alternate, 1980, to Democratic National
Conventions

16. Legal Carcer: Answer each part separately.

a. Describe chronologically your law practice and legal experience after graduation
from law school including:

. whether you served as clerk to a judge, and if so, the name of the judge,
the court and the dates of the peried you were a clerk;

1 did not serve as a Jaw clerk to a judge.
ii. whether you practiced alone, and if so, the addresses and dates;

1 did not practice alone.
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iv.
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the dates, names and addresses of law firms or offices, companies or
governmental agencies with which you have been affiliated, and the nature
of your affiliation with each.

1976 — 1995

Lione} Sawyer & Colling

300 South Fourth Street

Las Vegas, Nevada 89101

Associate {1976 ~ 1983)

Partner (1983 — 1995) (with breaks in employment in 1987 to 1988 to
work for Sen. Harry Reid, and in 1991 for active duty service, United
States Army)

1987 — 1988

United States Senator Harry Reid

United States Senate

Office of the Majority Leader, 8-221

The Capitol

Washington, D.C. 20510

General Counsel and Public Policy Advisor {on unpaid leave from law
firm)

1991

United States Army

Office of the Judge Advocate General of the Army
International Affairs Division

The Pentagon

Washington, D.C. 20310

Active Duty Attorney-Advisor {on unpaid leave from law firm)

whether you served as a mediator or arbitrator in alternative dispute
resolution proceedings and, if so, a description of the 10 most significant
matters with which you were involved in that capacity.

I have not served as a mediator.

b, Describe:

i

the general character of your law practice and indicate by date when its
character has changed over the years.

From 1977 to 1986, | had a general litigation practice with emphasis on
Employee Retirement Income Security Act (ERISA) collection litigation.
The bulk of my work involved representation of trustees of employee
benefit trust funds to collect unpaid benefits. In addition, ] was engaged in
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a general practice with increasing emphasis on representing Nevada’s
media,

From 1987 to 1995, 1 had a general litigation practice with emphasis on
media law and with a significant amount of appellate practice before the
Nevada Supreme Court and the United States Court of Appeals for the
Ninth Circuit. From 1987 forward, the bulk of my work involved
representing media companies in Nevada in work other than broadcast
licensing. I obtained access to information for reporters and protected their
work against subpoenas. I defended libel actions. T also did the business
work associated with a newspaper including employee grievances,
pollution issues, collection actions, copyright protection and general legal
counsel.

il. your typical clients and the areas at each period of your legal career, if
any, in which you have specialized.

Typical clients from 1977 to 1986 included ERISA-regulated employee
benefit trust funds. Typical clients from 1987 to 1995 included the Nevada
State Press Association, the Las Vegas Review Joumal, the Society of
Professional Journalists and various other newspapers and electronic
media outlets.

¢. Describe the percentage of your practice that has been in Itigation and whether
you appeared in court frequently, occasionally, or not at all, If the frequency of
your appearances in court varied, describe such variance, providing dates.

T appeared in court frequently. While the number of trials varied from year to
year (many of the non-trial appearances were evidentiary proceedings to establish
damages where liability had been established by summary judgment) the
frequency of court appearances did not, except for those periods when I was on
feave from the firm to work for Sen. Reid or the Army.

i. Indicate the percentage of your practice in:

1. federal courts: 20%
2. state courts of record: 80%
3. other courts: 0%
4. administrative agencies: 0%

ii. Indicate the percentage of your practice in:
1. civil proceedings: 59%
2. criminal proceedings: 1%

d. State the mumber of cases in courts of record, including cases before
administrative law judges, you tried to verdict, judgment or final decision (rather
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than settled), indicating whether you were sole couunsel, chief counsel, or associate
counsel.

My records indicate that for the period between 1982 and 1995 T tried twenty
trials, in all but one as lead counsel.

1. What percentage of these trials were:
1. jury: 10%
2. non-jury: 90%

Describe your practice, if any, before the Supreme Court of the United States.
Supply four (4) copies of any briefs, amicus or otherwise, and, if applicable, any
oral argument transcripts before the Supreme Court in connection with your
practice.

T have not practiced before the Supreme Court of the United States.

17. Litigation: Describe the ten (10) most significant litigated matters which you personally
handled, whether or pot you were the attorney of record. Give the citations, if the cases
were reported, and the docket number and date if unreported. Give a capsule summary of
the substance of each case. Identify the party or parties whom you represented; describe
in detail the nature of your participation in the litigation and the final disposition of the
case. Also state as to each case:

a.

b.

the date of representation;

the name of the court and the name of the judge or judges before whom the case
was litigated; and

the individual name, addresses, and telephone numbers of co-counsel and of
principal counse] for each of the other parties.

Operating Engineers Pension Trust v, G. C. Wallace, Inc.. Case No. CV-8-91-
026-PMP (RLH), United States District Court for the District of Nevada, Judge
Philip M. Pro (1993 - 1995).

This was an ERISA collection action claiming alter-ego. Twenty days before all
motions were due [ was retained by the main defendant (G. C. Wallace, Inc.) at
the request of its past counsel to try the case. [ had previously represented only
plaintiffs in ERISA collection actions. Upon review of the extensive file
(including a file of an earlier connected case on similar issues which had been
tried and lost, and lost again on appeal to the Ninth Circuit), I determined that our
client was entitled to a summary judgment. 1 assembled evidence, researched the
issues, and wrote, filed and argued a Motion for Summary Judgment. That
Motion was granted and later affirmed on appeal in an unpublished opinion by the
Ninth Circuit. See Operating Eng’rs Pension Trust v. G.C. Wallace, Inc., No. 93-
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15421, 1994 WL 521194 (9th Cir. Sept. 23, 1994). 1 also wrote, filed and argued
a Motion for Sanctions pursuant to Fed. R. Civ. P. 11, and 28 U.S.C. § 1927 and
ERISA, which resulted in an award of aftorneys fees against plaintiffs and their
counsel for more than $100,000. See Operating Eng’rs Pension Trust v, G.C.
Wallace, Inc., 159 F.R.D. 536 (D. Nev. 1994).

Co-Counsel for G.C. Wallace:

Kevin C. Efroymson

2915 West Charleston Boulevard, #9
Las Vegas, Nevada 89102

(702) 870-9601

Co-Counsel for Co-Defendant Surveyors, Inc.:

Richard A. Avila

5711 Alfred Drive

Las Vegas, Nevada 89108
(702) 877-0141

Co-Counsel for Plaintiffs:

Kevin B. Christiansen
Christiansen & Boggess
7440 West Sahara Avenue
Las Vegas, Nevada 89117
(702) 255-1718

Michael Urban

Jen & Laquer

800 Bellevue Way, NE, Suite 300
Bellevue, Washington

(206) 637-3009

Hawlev v. Hall, Case No. CV-8-88-259-LDG {R1)), United States District Court
for the District of Nevada, Magistrate Judge Robert 1. Johnson (1990).

This was an action for alleged wrongful termination and civil rights violations by
the former Las Vegas City Clerk against the City Manager, Mayor, and other
public officials. Defendants moved for a protective order to seal any depositions
taken in the case. | successfully moved to intervene on behalf of the Las Vegas
Review Journal and successfully opposed the Motion for Protective Order.
Reported at Hawley v. Hall, 131 FR.D. 578 (D. Nev. 1990). This argument
resulted in a major extension of the law relating to access to discovery by the
press in suits involving public officials.
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Counsel for Plaintiff:

Eric Zubel

7251 West Lake Mead Boulevard, Suite 300
Las Vegas, Nevada 89128

(702) 369-3369

Counsel for Defendant Hall:

William R. Morse
Morse & Mobray
300 South Fourth Steeet, Suite 1400
Las Vegas, Nevada 89101
(702) 384-6340

Counsel for Other Defendants:

Roy A. Woofter

218 601 Greenway Road #D
Henderson, Nevada 89002
(702) 598-4620

United States v. Spencer, Case No. CR-8-92-276-LDG (RLH), United States
District Court for the District of Nevada, Judge Lloyd D. George (1993).

In this criminal case, the defendant sought to subpoena information from a Las
Vegas television station. 1 moved to quash on behalf of the media witnesses. The
court denied the motion (one of only two such denials out of a number filed
between 1990 and 1993). 1 moved for reconsideration or withdrawal of the Order
Denying the Motion to Quash. That motion was also denied although the court
issued an order clarifying its previous ruling.

Counsel for the United States:

Thomas O’Connell

Office of the United States Attorney
701 East Bridger, Suite 800

Las Vegas, Nevada §9101

(702) 388-6336
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Counsel for Defendant:

Dwight E. Duncan

Federal Public Defender

330 South Third Street, Suite 700
Las Vegas, Nevada 89101

(702) 388-6577

Bart v. City of Caliente, Case No. CV-LV-82-277 (RDF), United States District
Court for the District of Nevada, Judge Lloyd D. George (1984 - 1985).

1 represented the city of Caliente, Nevada, and its elected officials in the defense
of an action for wrongful termination and defamation. My examination of
witnesses demonstrated that plaintiff, the forrper city consiable, could only have
based the gravamen of his Complaint upon ilegally obtained wiretap evidence.
The case was resolved in favor of defendants by a motion pursuant to Fed. R. Civ.
P. 41(b) at the close of plaintiff’s evidence. In a later Motion for Sanctions, the
court awarded attorney’s fees and costs pursuant to Fed. R. Civ. P. 11 against
plaintiff and his counsel.

Counsel for Plaintiff:

Marilyn V. Romanelli
1404 South 17th Street
Las Vegas, Nevada 89104
(702) 384-7852 .

Dick v. United States and Sandia Corp., Case No. CIV-LV 81-208 RDF, United
States District Court for the District of Nevada, Judge Roger D. Foley (1987 ~
1993),

Plaintiff alleged that he had been exposed to ionjzing radiation during his
employment by defendant Sandia, which allegedly caused cancer. On behalf of
Sandia I researched, wrote and filed a Motion to Dismiss based on various
immupities, including governmental immunity doctrines and workers’
compensation defenses. All motions by other defendants were decided adverse to
them. The Court, however, repeatedly stated that while it was aware of my
pending motion it had not yet determined how to rule. That motion placed my
client in an extremely advantageous position since the Court did not rule on it for
over six years, Eventually, on the eve of trial, when all other counsel were
consulting with the Court, and my ¢lient bad still not filed an answer and could
not be taken to trial, the United States Congress modified the Federal Tort Claims
Act and the government substituted into the case in place of my client, and settled
the matter.
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Counsel for Co-Defendant United States:

Leon B. Taranto (formerly with Torts Branch, Civil Division, United States
Department of Justice)

600 New Hampshire Avenue, N.W.

Washington, D.C. 20037

(202) 772-5846

Counsel for Co-Defendant Reynolds Electrical & Engineering:

John Thomdal

Thorndal, Armstrong, Delk, Balkenbush & Elsinger
1100 East Bridger Avenue

Las Vegas, Nevada 89101

(702) 366-0622

Counsel for Plaintiff:

Larry C. Johns

3107 East Charleston Boulevard #30
Las Vegas, Nevada 89104

(702) 387-5003

Trustees v. Sparks, Adv. 82-0942, United States Bankruptey Court for the District
of Nevada, Judge Clive Jones (1985 — 1986).

In this case on behalf of the Trustees of an ERISA regulated trust, I filed a motion
which set aside a discharge in bankruptcy, filed an adversary proceeding, and then
filed and won a detailed and factually complex Motion for Summary Judgment
for Non-Dischargability for bankruptcy fraud. The debtor had transferred and
concealed assets, set up a new business under a new name, and did business
through hidden bank accounts. Through extensive discovery I determined
sufficient facts to support a successful motion for summary judgment. When 1
argued this motion, a number of a long-time bankruptey attorneys in the
courtroom indicated their skepticism when 1 said to the judge that the plaintiffs
were moving for a summary judgment for non-dischargability based on fraud.
The judge granted the motion, despite commenting that he was known for not
granting summary judgments, especially in fraud cases.

Opposing Counsel:
John E. Kelly
2211 Paradise Road

Las Vegas, Nevada 89104
(702) 3692111
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Trustees v. Whittaker Plastering, Case No. A 213788, Eighth Judicial District
Court for the State of Nevada, Judge Myron E. Leavitt (1984 — 1585).

This was a large and complex action to collect unpaid employee benefit trust fund
contributions in which I represented the trustees of ERISA regulated trusts. The
case involved multiple time periods of liability with differing grounds for liability
in each (liability was established by a summary judgment motion I wrote and
argued) as well as a trial involving complex proof of damages during those
differing time periods with the testimony of competing expert witnesses. The
judge specifically complimented me on my handling of the case and later
requested the charts | had created for trial for use in a seminar on how counsel
should use demonstrative evidence.

Counsel for Defendants:

John F. O'Reilly

O’Reiily Law Group

325 South Maryland Parkway, #1
Las Vegas, Nevada 89101

(702) 382-2500

Donald Haight

8972 West Spanish Ridge Avenue
Las Vegas, Nevada 89148

(702) 862-8200

Klas v. Caesars Palace, Case No. A 329704, Eighth Judicial District Court for the
State of Nevada, Judge John S. McGroarty (1994 ~ 1995).

On behalf of Caesars Palace Casine, | successfully rewrote and argued a Motion
for Judgment on the Pleadings in a high profile case involving the interplay of
federal Internal Revenue Service tip withholding regulations and Section 401(k)
employee retirement plans. The motion was previously written and argued by
another attorney and denied. I rewrote the motion and re-argued before the same
Judge, and despite his reluctance convinced him to grant a Judgment on the
Pleadings and a Summary Judgment.

Opposing Counsel:
John Brannelly
4632 South Maryland Parkway, Suite 20

Las Vegas, Nevada 89101
(702) 386-3999
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9. Fox v. Wines, Case No. 8796, Fifth Judicial District Court for the State of
Nevada, Judge Stanley Smart (1979).

In my first trial as lead counsel and jn a high profile proceeding, 1 suceessfully
defended a removal action against my client, the incumbent Sheriff of Nye
County, Nevada. Plaintiff, who was a former deputy terminated by the Sheriff,
sought to remove her from office on grounds of misfeasance and malfeasance.
Under Nevada law, a removal action had to be tried within twenty days after
filing. I prepared a motion and successfully argued it, striking most of plaintiff's
claims. The case went to a bench trial on the remaining allegations, After my
cross examination of the plaintiff, the District Court judge trying the case told
counsel that he did not believe a word the plaintiff bad said.

Opposing Counsel:

Jerry Collier Lane

630 South Third Street
Las Vegas, Nevada 89101
(775} 329-2936

10.  DiPietro v. WTMLI, Inc., Case No. A318148, Eighth Judicial District Court for the
State of Nevada, Judge Jack Lehman (1993).

This was the defense of an action for defamation brought by a plaintiff who
complained about the broadcast of the image of his face in a television story he
found objectionable. I participated in preparing a retraction, successfully moved
to dismiss all claims for general and punitive damages, and then settled the case
for a minimal payment following discovery on special damages.

Opposing Counsel:

David Riddle

1850 East Flamingo Road
Las Vegas, Nevada 89119
(702) 408-3800

18. Legal Activities: Describe the most significant legal activities you have pursued,
including significant litigation which did not progress to trial or legal matiers that did not
involve litigation. Describe fully the nature of your participation in these activities. List
any client(s) or organization(s) for whom you performed lobbying activities and describe
the lobbying activities you performed on behalf of such client(s) or organizations(s).
(Note: As to any facts requested in this question, please omit any information protected
by the attorney-client privilege.)

1. Irepresented Nevada Army Na